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DISCLAIMER 

This publication is intended to be informational only. 

No legal advice is being given, and no attorney-client 

relationship is intended to be created by reading this 

material. If you are facing legal issues, whether criminal 

or civil, seek professional legal counsel to get your 

questions answered. 
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ATTORNEY INTRODUCTION 

Lisa Pezzano Mickey was born and raised on Long Island, 

New York. In 1988, she graduated from Villanova 

University and thereafter received her law degree, with 

honors, from George Washington Law School in 1991.  

She first began practicing law for a non-profit 

organization in Newark, New Jersey. She thereafter 

became the senior associate in a prominent Central New 

Jersey law firm, where she represented several different 

insurance carriers in the defense of workers’ 

compensation claims. In 2001, she opened her own 

practice in Central New Jersey, until founding the 

partnership of Pezzano Mickey & Bornstein in 2012.   

As the daughter of a New York 

City police officer and stay-at-

home Mom turned real estate 

agent, Lisa grew up with an 

extended family which includes 

electricians, stone-cutters, carpenters, baggage handlers, 

and office workers.   
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Her grandmother had to work the midnight shift to 

support her four children after the untimely death of her 

grandfather, instilling a strong work ethic in her family.  

Through these examples, Lisa developed great respect for 

hard-working Americans whose toil and sweat built this 

great country.  It is thus fitting that she now represents 

injured workers, and has dedicated herself to helping 

them obtain the justice they deserve.   
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CHAPTER 1 
 

OVERVIEW OF THE NEW JERSEY 

WORKERS’ COMPENSATION SYSTEM 

The N.J. Workers’ Compensation Act provides injured 

employees with three types of benefits: (1) medical 

treatment related to the work injury; (2) temporary 

disability benefits of up to 70% of wages while out of work 

under the care of a doctor; and (3) an award of permanent 

partial or total disability benefits if there is objective 

evidence of a permanent loss of function.  

Medical Benefits  

The workers’ compensation insurance carrier must pay 

100% of all related medical 

treatment. The injured employee 

does not owe any co-payment or 

deductible. However, that treatment 

must be pre-authorized by the 

employer’s workers’ compensation carrier. The drawback 

for injured workers is that the employer’s carrier chooses 

the doctor.  
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Temporary Disability Benefits 

The Workers’ Compensation Act provides that an 

employee is entitled to receive 70% of his average weekly 

wage, up to the state maximum, for the period of time that 

the authorized treating physician indicates he is unable to 

work and needs active medical treatment. The average 

weekly wage is calculated based upon the employee’s 

gross wages before taxes, and it is generally although not 

always computed over the six month period immediately 

prior to the date of the accident.  

The average wage includes all overtime paid during that 

six month period. For accidents which occurred in 2018, 

the state minimum temporary disability rate is $241 per 

week, and the maximum temporary disability rate is $903 

per week.   The maximum and minimum temporary 

disability rates change every year, based upon the state 

average weekly wage.   

Permanent Disability Benefits 

Once the injured worker has been discharged from 

medical treatment, the permanent disability phase of the 

workers’ compensation claim begins. In order to preserve 

the right to receive permanent disability benefits, a Claim 

Petition must be filed with the Division of Workers’ 
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Compensation (hereinafter “DWC”) within two years of 

the date any benefits were paid by the workers’ 

compensation insurance carrier.  See, sample Claim 

Petition at Appendix A.   

The filing of the Claim Petition starts an adversarial 

proceeding in the DWC between the injured worker 

(known as the “petitioner” in the DWC) and the employer 

(known as the “respondent”). In order to evaluate the 

degree of permanent disability sustained by the petitioner, 

both the carrier and petitioner’s attorney will retain 

medical experts who are familiar with the New Jersey 

disability schedule. Both experts will provide exaggerated 

estimates of the disability for the purposes of negotiating a 

settlement of the claim. Most claims settle prior to trial, at 

a percentage of permanent partial disability benefits 

somewhere between the estimates of the medical experts. 

The workers’ compensation system in New Jersey is far 

from perfect.  Especially when the employer does not 

carry the required insurance coverage, injured employees 

often face long delays in treatment and benefits.  For the 

majority of claimants with minor injuries, the system runs 

smoothly and fairly.  However, if you sustained a serious 

injury, you may find that the treatment you receive from 
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the workers’ compensation system is substandard since 

the care will be micromanaged 

by insurance bureaucrats, whose 

main goal is to patch you up 

quickly in order to stop your 

benefits.  If you fall into this 

category, it is essential for you to retain competent legal 

counsel as early in the process as possible.   
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CHAPTER 2 
 

WHAT TYPES OF CLAIMS ARE COVERED 

BY N.J. WORKERS’ COMPENSATION? 

The simple answer is that if you were hurt during the 

course of your employment, you most likely have a valid 

workers’ compensation claim.   

Do I Still Have A Claim If My Employer Did Not 

Cause The Accident? 

In New Jersey, workers’ compensation is basically a no fault 

system. In other words, an employee does not need to prove 

that an employer committed negligence in order to obtain 

workers’ compensation benefits.  You 

can trip over your own two feet and 

still collect workers’ compensation as 

long as you weren't engaging in 

behavior which could be construed as 

a major deviation from your employment.   

What Industries Are Covered by N.J. Workers’ 

Compensation Laws? 

All industries which perform work in the state are covered 

by the New Jersey Workers’ Compensation Act.  Even out- 

of-state employers may need workers’ compensation 
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coverage if a contract of employment was signed in New 

Jersey, or if the work is performed in New Jersey.  

Virtually all individuals who work in the state are covered 

by the Act, with the exception of longshoremen and 

employees of the United States government, who are 

protected by separate compensation systems.     

Does the N.J. Workers’ Compensation Act Cover 

Only Accidents or Does It Also Cover Long Term 

Problems and Illnesses?    

The Act applies to both traumatic injuries from specific 

accidents as well as occupational injuries which occur over 

time as a result of the work effort. Examples of 

occupational injuries include carpal tunnel syndrome 

caused by repetitive typing, pulmonary disability of a 

fireman who repeatedly suffered 

from smoke inhalation, or a 

factory worker who experiences 

hearing loss due to constant loud 

noises.  Back injuries may also be 

caused by years of heavy labor in 

the construction industry.  Shoulder impingement may be 

caused by the repetitive use of tools.   Any activity which 

requires the use of the same muscles repeatedly has the 

danger of causing an occupational injury. 
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Occupational claims are generally more difficult to prove 

than specific accident claims. Many insurance carriers in 

New Jersey automatically deny occupational claims as a 

matter of course. With all occupational claims, the personal 

risk factors of the injured worker, such as smoking, are 

always at issue.  It is undoubtedly more difficult to prove 

that an employee with a 30 year smoking industry developed 

a pulmonary disability due to chemical exposure, than it is to 

prove causal relationship in a case involving a non-smoker. 

How Can Someone Prove That an Injury Is 

Related to Their Current Occupation? 

It is critical for the injured worker to be able to demonstrate 

that his activities on the job were more taxing than those 

outside of his employment, to successfully litigate an 

occupational claim.  Therefore, it is 

important to have a very specific list of 

job duties at work, with a description 

of each duty (for example, how much 

is lifted, what tools/machines are utilized, and a log showing 

the length of time of each activity).  The injured worker 

should be prepared to provide her doctors with a complete 

description of the activities which led to the symptoms, to 

enable the physician to document how the injury is related to 

her employment. Since litigation often takes years to 
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conclude, and memories fade, it is advisable to write down 

the job duties while still employed or shortly after 

employment ends.  If a formal job description from the 

employer is available, that document should also be obtained.  

If possible, it is helpful to save the names and contact 

information of co-workers who would be able to corroborate 

your testimony regarding the nature of the work. 

What Injuries Might Not Be Covered By Workers’ 

Compensation? 

(1) A heart attack or a stroke on 

the job will only be covered 

under certain circumstances.  

If the heart attack was not 

brought on by the work effort, 

it is not compensable. In other words, if the employee 

just happened to be at work at the time of the heart 

attack, and could have just as easily suffered a cardiac 

arrest if he had been relaxing at home at the time, 

then workers’ compensation benefits are not 

available.  On the other hand, if you experience chest 

pain due to the strain of lifting a 200-pound box at 

work, then the injury would come under the purview 

of the Workers’ Compensation Act.  
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(2) Pre-existing injuries are not covered. However, pre-

existing injuries which are exacerbated by the 

accident should be paid by workers’ compensation. 

(3) Self-inflicted injuries are not compensable.  

(4) Injuries which are caused solely due to the 

intoxication of the employee are not covered.   

(5) While psychiatric disability may be covered by 

workers’ compensation, such claims are notoriously 

difficult to pursue. All jobs are stressful in some 

respect, so the Courts have held that the mere stress 

of performing one’s job duties and/or personality 

disputes with co-workers or supervisors is not enough 

to make an employer liable for a psychiatric condition, 

such as anxiety, depression, or a mental breakdown.  

There must be some unusual, objectively stressful 

work condition, peculiar to the workplace, which 

would have mentally affected any reasonable person.  

It is often very difficult for an employee with a pre-

existing psychiatric problem to meet this burden.  In 

addition, the employee must be prepared to disclose 

sensitive, personal information, such as the records of 

a therapist, to pursue a psychiatric claim.  
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What If a Work Accident Irritates or Exacerbates 

a Preexisting Condition?  

Insurance carriers are notorious for pointing to a pre-

existing injury as the cause of an employee’s symptoms. 

However, if a pre-existing condition was asymptomatic 

prior to the work accident, it should not be used as a basis 

to deny workers’ compensation benefits. For example, if 

you were diagnosed with pre-existing arthritis which 

never caused any symptoms before the accident, the 

carrier should not use that condition as a basis to deny 

benefits, although they often try to do so.  In short, while 

workers’ compensation insurance will not cover the 

arthritis which existed prior to the accident, it should 

cover any exacerbation or acceleration of the arthritis 

which became symptomatic because of the work injury. 

The difficulty of proving that a pre-existing condition 

was aggravated by a work injury usually depends upon 

the severity of the trauma and a review of the medical 

reports. For example, it is undeniable that arthritis may 

be present yet asymptomatic for years.  Whether or not 

medical treatment becomes necessary due to a traumatic 

event often boils down to the strength of the medical 

testimony and how persuasive the employee is in 

explaining how active he was prior to the accident. 
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Employees must be prepared to release copies of all prior 

medical records which are relevant to the work injury in 

order to pursue a claim.   
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CHAPTER 3 
 

QUESTIONS REGARDING  

SCOPE OF EMPLOYMENT 

What If I Did Not Have a Traditional 9 – 5 Job When 

I Was Injured? 

If you were not employed at 

the time of the accident then 

the injuries will not be 

covered through workers’ 

compensation.  For instance, 

if you were injured while assisting a friend with a project, 

even if you received some sort of payment for your 

services, you may be considered a “causal employee,” and 

not covered by the N.J. Workers’ Compensation Act.   

Are Independent Contractors Entitled to Receive 

Workers’ Compensation? 

If you were an “independent contractor,” rather than an 

employee, then your injuries will fall outside of the 

protection of the Act.  It should be noted however, that 

even if you signed an agreement which declares that you 

are an independent contractor, that agreement does not 

end the inquiry.  Nor does the fact that you pay all taxes 
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yourself establish that you are an independent contractor.  

Instead, the Courts will look to both the “control test” and 

the “relative nature of the work test” to determine whether 

you are an independent contractor or an employee.  If the 

company directs the details of how you perform your job 

and you are economically dependent upon the company, 

then you are more likely than not an employee as opposed 

to an independent contractor, entitled to the protection of 

the Workers’ Compensation Act.  On the other hand, if 

you work on a contractual basis with many different 

customers, and can take projects on at your discretion, 

you will most likely be considered an independent 

contractor.  If so, you should speak to an insurance agent 

about taking out your own workers’ compensation policy 

which contains sole proprietorship coverage.   

Are Undocumented Immigrants Covered by the 

New Jersey Workers’ Compensation Act? 

Yes, undocumented aliens who are in the country in 

violation of the federal immigration laws may still obtain 

benefits under the New Jersey Workers’ Compensation 

Act.  Accordingly, unless the law is changed, an employer 

currently cannot deny medical treatment, temporary 

disability, or permanent disability benefits to a worker on 

the basis of her immigration status.   
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What If I Was Injured While I Was Traveling to Work 

or When I Was Away from My Usual Job Site?   

Injuries which occur while traveling to/from work are not 

covered by workers’ compensation.  Accordingly, if you 

were involved in a motor vehicle accident on your way to 

work, the injuries would not come under the purview of 

workers’ compensation.  This concept is referred to as the 

“going and coming rule.” The critical question in such 

cases is “when” the employee actually arrives at the 

workplace.  For instance, does he arrive at work when he 

pulls into the parking lot, a job site, enters the front door 

of the office building, or an interior office suite?  This area 

of the law is shifting rapidly, but New Jersey Courts have 

in general held that if the employer owns the premises 

where the accident occurred (known as the “premises 

rule”) then the injuries will be considered work-related.   

There are several exceptions to the “premises rule” and the 

“going and coming rule,” which entitle employees to obtain 

workers’ compensation benefits, despite being outside of 

the normal workplace when the injuries occurred.  One 

such exception is if the injuries occurred while the 

employee was on a “special mission.” For instance, a 

salesman who was injured while traveling to a meeting 

would be entitled to receive workers’ compensation 
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benefits.  If the salesman’s injuries occurred when he took a 

detour for personal reasons, then the injuries may fall 

outside of the protection of workers’ compensation, unless 

it was such a minor deviation to be considered insignificant 

by the Court.   

Are Workers’ Compensation Benefits Available  

If the Injury Occurs During Lunch?  

Generally, lunch break accidents are covered if they occur 

on the employer's premises, unless the injury was sustained 

as a result of an activity which did not benefit the employer, 

such as smoking. If an employee goes off premises for 

lunch, then the injury would not be compensable unless the 

off-premises luncheon was scheduled at the request of the 

employer, or the lunch otherwise qualifies as a “special 

mission” which benefited the employer.  For instance, if the 

injury occurred during the course of taking a customer of 

the company out to lunch, the accident should be covered 

by workers’ compensation. 

Similarly, the fact that an employee has not officially “clocked 

in” or “clocked out” of work is irrelevant.  For example, if an 

employee who arrives at work early in order to have a cup of 

coffee and socialize before clocking in has an accident, that 

injury will be covered by workers’ compensation.   
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CHAPTER 4 
 

RESPONSIBILITIES OF THE EMPLOYER 

An employer must post the name of its workers’ 

compensation insurance carrier 

in a conspicuous place at the 

workplace.  In order to avoid 

denial of insurance coverage, 

the employer must also place 

the workers’ compensation carrier on notice of any work 

accidents or claims of injury. After notifying the insurance 

carrier of the accident, the employee should receive a 

claim number from the carrier, which must be used to 

obtain medical treatment.  

Can an Employer Send an Injured Worker to a 

Doctor Following an Accident? 

Of course, in the case of an emergency, an employer 

should call an ambulance or otherwise transport the 

injured worker to a hospital.  If the injury does not require 

emergent medical care the employer may instruct the 

employee to make an appointment with a “company 

doctor,” until the workers’ compensation insurance carrier 

directs the employee to a specific physician within their 

network.  If the employer does not have a company 

doctor, then the employer may advise the injured worker 
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to go to his own doctor, until the insurance carrier directs 

treatment elsewhere.  The employer should not instruct 

the injured worker to use his health insurance to obtain 

medical treatment– to do so potentially constitutes 

insurance fraud.   

What Information Should the Employer Gather 

After a Work Accident?   

The terms of the workers’ compensation insurance policy 

require the employer to cooperate in providing investigation 

regarding the accident, as well as wage information, so that 

benefits may be paid promptly to the injured employee.  The 

employer should prepare an accident report to document 

the injury.  In addition, employers must file a “First Report 

of Injury” form, which may be found on the New Jersey 

Department of Labor’s website.   

If there is some question about whether an accident 

occurred, it is advisable for the employer to investigate the 

accident by obtaining witness statements and then turning 

the investigation over to its workers’ compensation 

insurance carrier.  The bottom line is that even if an 

employer does not believe that an injury occurred, it is 

incumbent upon the employer to report the accident to the 

workers’ compensation carrier.  The carrier will then 

continue the investigation started by the employer and will 

refuse to pay the claim if it is not legitimate.  
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The employer should provide the carrier with a copy of the 

accident report, if any, and pass on any statements made 

by the employee and co-workers regarding complaints of 

injury before or after the accident.  If the accident was a 

result of negligence by an outside company or individual, 

the employer should share that information with the 

claims adjuster.   

The carrier will ask the employer to complete a 26 week 

wage statement, listing the employee’s weekly salary for 

the 6 month period prior to the accident.  Overtime pay 

must be included in the wage calculation.  Unfortunately, 

it is not uncommon for benefits to be delayed because an 

employer fails to complete the required forms to the 

carrier on a timely basis.  Injured workers’ may speed up 

the process by providing their attorney with a complete 

copy of their paystubs. 

Do The Fraud Provisions Of The Workers’ 

Compensation Act Apply to Employers?   

Yes; it is important to remember that the fraud provisions 

of the Workers’ Compensation Act apply to employers as 

well as employees.  Accordingly, if the employer knowingly 

reports incorrect information to the workers’ compensation 

carrier, to deny a legitimate claim, the employer could 

potentially be charged with a crime in the fourth degree, 

and subjected to civil penalties and attorneys’ fees.   
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Who Pays the Workers’ Compensation Benefits? 

If an employer has a valid workers’ compensation 

insurance policy, then the insurance carrier alone will be 

held responsible for the payment of benefits to the injured 

worker. However, if an employee is a minor, insurance 

coverage will only be extended if the employer obtained 

“working papers” for the minor.  If not, the employer 

could potentially be held directly liable for double benefits 

to be paid to the underage employee.  Accordingly, 

employers of teenagers must confirm that the appropriate 

paperwork is kept on file. 

Is The Employer Obligated To Provide An 

Employee With Light Duty Work?   

The Workers’ Compensation Act does not require employers 

to accept an injured employee back to the workforce if she is 

medically unable to perform all of her job duties.  However, 

insurance carriers often encourage employers to offer “light 

duty” work, in an effort to stop payment of temporary 

disability benefits. Many businesses financially suffer from 

such an arrangement, if they are forced to pay a salary to an 

employee who is unproductive due to injury.  An employer 

may and should stand up to the insurance carrier’s efforts to 

hoist this cost onto its business.  Employers generally pay 

high premiums to the insurance industry and should not be 
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fooled into putting injured employees back to work 

prematurely, to the detriment of their businesses and the 

health of their employees.  If the employer refuses to offer 

light duty work, the injured worker will continue to receive 

temporary disability benefits from the insurance carrier 

until she is released to return to work full duty, or is 

discharged from active medical treatment.   

Is an Employer Required to Keep an Injured 

Workers’ Position Open?   

The Workers’ Compensation Act does not prohibit an 

employer from terminating an employee who is injured 

during the course of employment.  However, it is illegal 

for an employer to take any adverse employment actions 

against a worker in retaliation for reporting a work 

accident or applying for workers’ compensation benefits.   

Employers should also keep in mind that other state and 

federal laws may be implicated in the termination of an 

injured employee. For example, both the federal 

Americans with Disabilities Act and the New Jersey Law 

Against Discrimination require employers to provide 

“reasonable accommodations” to injured workers, which 

could include unpaid medical leave time, or to hold a 

position for an employee who is medically unable to 
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perform the “essential functions” of her job.  The safest 

course of action for employers considering the 

termination of an injured worker is to consult with an 

attorney who specializes in employment law.   

What Should An Employer Do When An Injured 

Worker Is Medically Released To Return To Work? 

When the employee is released to return to work by her 

doctor the insurance carrier will terminate payment of 

temporary disability benefits, often the same day.  

Accordingly, employers should allow the injured worker to 

return to work as soon as possible.  The employer should 

immediately advise the employee if the position is no longer 

available because it has been filled or eliminated, so that she 

may apply for unemployment compensation benefits.  On 

the flip side, employers should immediately advise the 

workers’ compensation carrier of the date when an injured 

worker returns to work, to avoid the overpayment of 

temporary disability benefits by the insurance carrier.   
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CHAPTER 5 
 

THE WORKERS’ COMPENSATION CLAIMS 

PROCESS: STEP BY STEP 

The claims process should 

start immediately after an 

accident occurs at work.  The 

following is a rudimentary 

roadmap of a claimant’s usual 

journey through the workers’ compensation system: 

(1) Report the Accident / Injury 

It is sometimes uncomfortable for employees to report a 

work accident.  They may be fearful of being reprimanded 

for failing to follow safety protocol, or they may not want 

to be viewed as a “complainer.”  Get over it!  You must 

report the accident to your supervisor or risk being left 

with no job and no benefits.  If you work for a small 

company which does not prepare accident reports, keep a 

diary on your own of the date of the accident, who you 

told, what you said, and seek medical attention if needed. 

Injured workers must place employers on notice of an 

accident within 90 days. The notice may be informal and 

need not even be in writing.  However, if your employer 
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fails to obtain a claim number from a workers’ 

compensation carrier within the first month following an 

accident, it would be wise to 

formally place the employer on 

notice of the accident.  Obtaining 

the employer’s accident report is 

sufficient to prove notice, as well as an emailed response 

from a supervisor acknowledging the incident.   

(2) Request Medical Treatment 

You should ask your employer where to schedule an 

appointment for medical treatment.  If you need emergent 

medical treatment of course, go straight to the emergency 

room.  If your employer thereafter fails to give you any 

direction, then you may see the doctor of your choice, and 

obtain a copy of the doctor’s notes regarding your injury 

before leaving the physician’s office.  

(3) Obtain a Claim Number from the Workers’ 

Compensation Insurance Carrier 

After your employer reports the injury to the workers’ 

compensation carrier, the carrier should provide you with 

a claim number and authorize a doctor.  If your employer 

fails to report the injury, then you should schedule an 

appointment with a workers’ compensation attorney.   
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Your attorney may report the injury directly to the 

insurance carrier if your employer fails to do so.  The 

name of the insurance carrier should be posted in a 

common area at work, such as a lunch room, copy room, 

or supply room.  Every insured employer’s workers’ 

compensation carrier is supposed to also be listed online 

at the website for the New Jersey Compensation, Ratings, 

and Inspections Bureau, at www.njcrib.com.  

If your employer is uninsured, your attorney should file a 

Motion to Join the Uninsured Employers’ Fund (“UEF”).  

Unfortunately, the UEF only pays medical and temporary 

disability benefits.  It does not pay any permanent 

disability benefits.  The process of obtaining benefits from 

the UEF is often long and arduous.   

(4) Your First Medical Appointment Before Workers’ 

Compensation Assigns a Physician 

You may see your own doctor to document your injuries 

and to obtain a treatment recommendation, until the 

insurance carrier directs you to a particular physician.  If 

you are forced to make an appointment with your family 

doctor, it's preferable to ask the doctor refer you to a 

specialist for treatment of the work-related injuries.  You 

should advise the doctor that the injury is work related, 

http://www.njcrib.com/
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but provide your health insurance as “secondary 

coverage,” if you have it.   

Some physicians will actually refuse to provide treatment 

for work injuries, fearing that their bill will not be paid by 

health insurance on that basis.  However, health insurance 

may always be utilized as secondary coverage.  

Accordingly, if your doctor refuses to provide you with at 

least an initial evaluation, find another doctor! 

(5) Contact with the Workers’ Compensation Insurance 

Claims Adjuster 

You should receive a letter, or at least a phone call, from a 

claims adjuster, who is a representative of the workers’ 

compensation insurance carrier.  The adjuster may request a 

statement from you regarding the accident, which you should 

supply, while keeping your answers short and to the point.  

Remember that the claims adjuster wields a great deal of 

power over the medical treatment and benefits you receive, so 

it is important to treat her respectfully.  If the carrier has not 

yet directed you to a doctor, tell the claims adjuster that you 

will see your own doctor until she authorizes a workers’ 

compensation physician.  If you are unable to work because of 

the injuries, you should also ask her when she will be sending 

you a check for temporary disability benefits.   
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(6) Medical Treatment with the Workers’ Compensation 

Physician 

Unfortunately, some physicians who regularly treat 

injured workers forget that their first obligation is to their 

patient, and not the workers’ compensation insurance 

carrier.  These unscrupulous physicians may care more 

about pleasing the insurance carrier in order to maintain 

their referral relationship, than they do about your 

individual care.  You should be mindful of that possible 

bias when you speak with the doctor.   

During the first visit with the workers’ compensation 

physician it is critical to discuss every part of your body 

which was injured in the accident.  It is common for the 

insurance carrier to limit treatment authorization to a 

specific body part (i.e.: your right arm).  If so, the doctor 

may completely ignore any other complaint.  Do not let 

that happen!  Ask the doctor to confirm that he is able to 

treat every area of the body which was injured.  If she 

advises you that she is only authorized to treat your right 

arm, ask her to at least make a note that you are also 

experiencing pain in another body part (i.e.: your neck). If 

you feel that you are physically unable to work due to your 

injuries, you should also ask the doctor for an “out of 

work” note to provide your employer.   
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If possible, request a copy of the doctor’s notes before 

leaving each and every medical appointment. It is 

common for workers’ compensation physicians to instruct 

employees that their records will be forwarded directly to 

the insurance carrier.  However, New Jersey law provides 

that patients may obtain a copy of all medical records.  Do 

not be shy about reminding the doctor’s office that their 

policy is incorrect.  Review the office notes immediately to 

make sure they are accurate and reflect a history of the 

work accident.  If the office notes contain any errors or 

omissions, bring them to the doctor’s attention right away, 

and ask him to issue a correction. 

For further information regarding medical treatment 

under the New Jersey Workers’ Compensation Act, please 

refer to Chapter 6.   

(7) Temporary Disability Benefits 

If the workers’ compensation physician takes you out of 

work, then you are entitled to receive temporary 

disability benefits of up to 70 percent of your average 

weekly wage, until the time you're released to return to 

work, or have been released from active medical 

treatment.  For further information regarding temporary 

disability please refer to Chapter 7.   
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(8) Release from Medical Treatment 

Once you have been released from authorized medical 

treatment, your temporary disability benefits will stop, 

even if you have not been released to return to the same 

line of work, or if your position is no longer available with 

the same employer.  If you disagree with the assessment of 

the workers’ compensation physician you should seek a 

second opinion with another doctor.  The second opinion 

doctor’s note may be utilized as a basis to obtain more 

treatment and temporary disability benefits.   If you are 

unable to return to the same job and there is no physician 

indicating that you need more medical treatment, then 

you should then apply for unemployment benefits, while 

searching for alternate employment. 

(9) Filing a Claim Petition 

In order to preserve your right to receive additional 

benefits, a Claim Petition must be filed with the Division 

of Workers’ Compensation within two years of the date of 

the date you were last paid workers’ compensation 

benefits, including medical treatment authorized through 

the workers’ compensation insurance carrier. If no 

treatment or temporary disability benefits were paid by 

workers’ compensation, the deadline is two years from the 

date of the accident.   
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It should be noted that the fact that an employer condoned 

or even encouraged you to obtain medical treatment after an 

accident does not mean that the treatment was authorized 

through workers’ compensation.  If the medical treatment 

was paid through health insurance, that treatment generally 

cannot be used as a basis to extend the two year statute of 

limitations.  The rare exception to this rule is if the employer 

purposely directed you to utilize health insurance rather 

than workers’ compensation.  In such a situation, your 

attorney may argue that the two-year deadline does begin to 

run until medical treatment for the injury ended. 

Figuring out the deadline for filing occupational claims is 

more difficult.  The general rule is that a Claim Petition 

must be filed within two years of the date the employee 

knew or should have known that the injuries occurred as a 

result of the employment.  If there is a question about 

whether the injury is causally related to your occupation, 

the safest course of action is to file a Claim Petition within 

two years of the last date of employment.  If the symptoms 

arose years after the employment ended, the medical 

records will be critically important in determining 

whether the Claim Petition was filed on a timely basis.  

New Jersey Courts have held that the two-year deadline 

begins when medical records reference the employment as 

a cause of the injuries. 
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(10) Permanent Disability Evaluations 

Several months after you have been discharged from 

authorized medical treatment both your attorney and the 

insurance carrier will schedule you for evaluations with 

workers’ compensation medical experts who will estimate 

your degree of permanent disability related to the accident.  

The opinions of the two experts will vary widely, and will set 

the stage for settlement of your claim.  More information is 

provided regarding permanency evaluations in Chapter 9.   

(11) Settlement of Your Permanent Disability Claim 

Settlement negotiations may begin once you have been 

evaluated by experts for both the insurance carrier and 

your attorney, and both sets of reports have been received.  

If you are not satisfied with the insurance carrier’s 

settlement offer your attorney may request a conference 

with the Judge of Compensation.  The Judge will review the 

expert rep0rts and provide a recommendation for 

settlement.  If the parties agree to settle the claim 

consistent with the Judge’s recommendations, then you 

must appear at a Hearing to place the details of the 

settlement on the record.  Chapter 10 includes a discussion 

regarding the types of settlements available under New 

Jersey law, as well as the settlement hearing process.  
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(12) Trials in the Division of Workers’ Compensation 

If the parties are unable to reach an agreement regarding 

all aspects of the claim, the Court will schedule a Trial.  At 

the Trial, the injured worker will testify, as well as the 

medical experts.  Generally, the same Judge who evaluated 

the claim for settlement will preside over the Trial.  There is 

no jury – only a Judge of Compensation will hear the 

evidence and issue a decision.  Please see Chapter 11 for 

more information regarding Trials. 

(13) Right to Reopen Your Claim 

You may not reopen a claim which was resolved on a “lump 

sum” basis, which is also referred to a “Section 20 award” 

under the Workers’ Compensation Act.  However, if you 

received a judgment or entered into a settlement which 

includes the right to receive future medical treatment then 

you may reopen your claim within two years of the date 

you received your last workers’ compensation benefits, 

including authorized medical treatment.  “Reopener” 

claims are discussed more fully in Chapter 12.   
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CHAPTER 6 

 

MEDICAL TREATMENT UNDER 

WORKERS’ COMPENSATION 

The New Jersey Workers’ Compensation Act provides that 

an employer must provide all 

medical treatment necessary 

to “cure and relieve” the 

effects of a work injury.  The 

employer or its insurance 

carrier must pay 100% of the medical bills, with no co-

payment or deductible owed by the injured worker.   

Can You Be Treated by Your Own Doctor?  

The insurance carrier has the right to assign a specific 

physician to treat the work injury. While you may request 

authorization to be treated by your own doctor, most 

insurance carriers will not permit ongoing treatment by a 

personal physician.  Some carriers provide injured workers 

with a list of “network” physicians who are authorized to 

provide treatment, while others direct treatment to a 

specific physician. 

If the insurance carrier authorizes medical treatment 

through a particular physician and you reject that 
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treatment, choosing instead to seek treatment with your 

own physician, you may be held personally liable for those 

medical bills.   

If you fail to advise your physician that the injury occurred 

at work and the bills are submitted to your health insurer 

for payment, you could technically be charged with 

committing insurance fraud.  The health insurance carrier 

may also seek reimbursement for the medical bills, to be 

paid out of the proceeds of any settlement or judgment 

you receive from workers’ compensation.   

If the workers’ compensation insurance carrier denied your 

claim, or failed to assign a physician, you may seek 

treatment through your health insurance. However, it is 

advisable to first send a formal request for treatment in 

writing to the workers’ compensation carrier, indicating 

that unless you are directed to a particular physician you 

will seek treatment with the physician of your choice.  

Preferably, you should seek advice from an experienced 

workers’ compensation attorney, who would serve a formal 

demand for medical treatment upon the insurance carrier.   
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I Am Afraid to Go to The Doctor Because I Cannot 

Afford to Pay Medical Bills Which Are Not Paid by 

Workers’ Compensation Insurance.  

An injured employee is not personally liable for medical 

treatment which was authorized under workers’ 

compensation.  It is illegal for a medical provider to sue a 

patient for unpaid medical bills which are the subject of a 

workers’ compensation claim.  If you are receiving 

medical benefits through workers’ compensation it is 

advisable to check your credit scores periodically, to make 

sure that your credit has not been negatively affected by a 

carrier’s failure to pay your medical bills on a timely basis.  

If a physician files a small claims action against you, or 

reports an unpaid bill to the credit agencies, your attorney 

should forward a letter reminding the doctor that all 

medical bills are the responsibility of the workers’ 

compensation carrier and no “balance billing” is 

permitted under New Jersey law. 

Special Considerations for Recipients of 

Medicare/Medicaid 

If your medical coverage is through Medicare/Medicaid, 

federal law provides that the parties must check with 

those federal programs before settling any claim, in order 

to determine whether the government paid any claims 
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related to the work accident.  If so, Medicare/Medicaid 

must be reimbursed out of the proceeds of any settlement, 

if the workers’ compensation carrier is not held 

responsible for the payment of the lien.   

Can I Trust the Workers’ Compensation Doctor?  

The short answer is that it depends upon the doctor.  There 

are many physicians in New Jersey who have ongoing 

business relationships with workers’ compensation carriers, 

and it is their financial interest to keep the insurance carriers 

satisfied, to ensure the assignment of the next “customer”. 

Some of these physicians forget that their patient is the 

injured worker and not the insurance carrier.   You must 

strive to make the workers’ compensation physician your 

advocate to the insurance carrier by clearly communicating 

your injuries and physical complaints.  It may seem silly, but 

if your doctor likes you and believes you, he is more likely to 

advocate on your behalf.  On the other hand, if you are a 

difficult patient to deal with (demanding, nasty, or seem to 

be embellishing your injuries), it is doubtful that a physician 

or his staff will go the extra mile for you.  Never forget that 

doctors are human beings, with their own set of biases. 
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How Important Is Your Medical History in A 

Workers’ Compensation Case When You Have 

Suffered from An Injury in The Past? 

Even if you have an entirely unrelated prior injury to a 

different body part you should still inform your physician 

of your complete medical history.  If you fail to provide a 

complete history you may be accused of trying to “cover-

up” a prior injury.  Take care though, not to over-emphasis 

a prior ache or pain which was not serious enough to 

warrant a trip to the doctor.  Generally speaking, if a prior 

injury was not significant enough to warrant medical 

attention, you do not need to bring it up.   

If I Had an Injury in The Past and Re-Injured The 

Same Body Part At Work Will My Medical History 

Be Used to Deny Me Benefits? 

Absolutely; the insurance carrier will seek to limit or even 

deny a claim on the basis of a prior injury.  If you 

sustained a prior injury to the same part of the body it is 

critical to obtain all medical records regarding the prior 

injury, to demonstrate your prior condition at the time 

you were discharged from treatment.  Do not attempt to 

hide your prior injury.  If you do fail to acknowledge a 

prior injury, you could be accused of fraud.  That being 

said, if you disclose a prior injury for which medical 



© 2018 Pezzano Mickey & Bornstein, LLP Page 44 

treatment was sought, having a prior injury alone is not a 

basis upon which a workers’ compensation carrier may 

legitimately deny medical treatment. However, your 

workers’ compensation permanent disability award will be 

reduced by the percentage your condition is deemed to be 

pre-existing.   

What If the Workers’ Compensation Physician 

Recommends Surgery and I Do Not Want It? 

You have the right to reject any medical treatment which 

you do not want.  However, unless you are under active 

medical treatment, you are not entitled to receive workers’ 

compensation temporary disability benefits. Accordingly, 

if the authorized physician recommends surgery, you 

should first inquire about whether less invasive measures 

could provide you with relief.  If you have already gone 

through conservative treatment, such as physical therapy, 

medication, and/or injections, and the doctor advises that 

surgery is the only remaining option, then you are faced 

with an important decision.  You may either go forward 

with the surgery or request a second opinion through 

workers’ compensation.  The majority of insurance 

carriers will gladly schedule an appointment for a second 

opinion, which is much less costly than paying for surgery.  

However, there is a risk that the second opinion 
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examination will be scheduled with a physician who will 

not truly provide an independent opinion, and will merely 

provide the carrier with a perfunctory report indicating 

that no further medical treatment is necessary.   

What Is the Proper Role of a Nurse Case Manager? 

In cases involving serious injuries, the insurance carrier 

will often assign a “nurse case manager,” who should not 

be confused with the “claims adjuster.” All workers’ 

compensation claimants are assigned a claims adjuster, 

whose responsibility is to investigate the accident, issue 

temporary disability benefits, direct medical treatment, 

gather medical records, and 

to negotiate the ultimate 

settlement of the claim.  If 

the injuries are complex, the 

claims adjuster may request 

the assistance of a nurse case manager, who will handle 

communications between the injured worker, the 

physician, and the insurance carrier.   

There are some kind and decent nurse case managers out 

there.  However, you should never forget that the nurse 

case manager is a representative of the insurance carrier, 

and her first allegiance is to the carrier.  Her goal is simply 
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to save the insurance carrier money on the claim by 

limiting expensive medical treatment and facilitating your 

return to work as soon as possible. Therefore, you must 

take care when communicating with the nurse case 

manager not to disclose unnecessary information which 

may be used against you.   

It is unfortunately quite common for nurse case managers to 

pressure doctors into prematurely releasing patients from 

medical treatment and/or to return to work.  You may make 

it more difficult for the nurse case manager to put undue 

pressure on your physician by insisting on your right to 

privacy during medical appointments. Under no 

circumstances should you allow the nurse case manager to 

accompany you into the examination room during visits with 

your physician.  The nurse case manager’s role should be 

limited to scheduling medical appointments, and facilitating 

the authorization of medical testing and procedures.   

What Is An “Independent Medical Examination” 

and How Does It Affect Medical Treatment?   

The term independent medical examination (“IME”) is 

really a misnomer.  The physician who performs such an 

examination is anything but “independent,” in that he is 

merely a hired gun of the carrier. It would be more accurate 
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to refer to this carrier tool as a “defense medical 

examination.”   Such examinations are often scheduled by 

insurance claims adjusters to provide them with the 

opinion that they want to hear, which is that no further 

treatment is necessary and/or related to the work accident.   

If the carrier believes that the authorized physician is 

over-treating the patient, or is not returning him to work 

quickly enough, the carrier may choose to schedule an 

IME.  New Jersey law gives carriers the right to schedule 

such examinations as often as they deem necessary. The 

purpose of the IME may be to direct the treatment to a 

more appropriate medical expert.  Unfortunately though, 

more often than not the IME is specifically scheduled to 

create a basis for cutting off medical and/or temporary 

disability benefits to an injured worker.  

Unless there is a reason to question the competence of the 

authorized treating physician, some workers’ compensation 

attorneys refuse to allow their clients to attend an IME prior 

to being discharged from the authorized treating physicians.  

The decision of whether or not to attend an IME is a 

strategic one.  The law provides the carrier with the right to 

schedule these exams, and if a claimant refuses to attend 

such an exam his benefits may be terminated. However, if 
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the independent medical consultant finds that no further 

treatment is necessary or related to the accident, the carrier 

may terminate further benefits on that basis anyway. If 

benefits are terminated following an IME the claimant’s 

attorney should file a “Motion for Medical and Temporary 

Benefits.”  The Court will generally accept the opinion of the 

authorized treating physician, who followed the patient over 

a course of time, over the opinion of an “independent” 

expert who performed a cursory examination.  

What Is A “Functional Capacity Evaluation,” and 

Should I Attend One?   

A Functional Capacity Evaluation (“FCE”) consists of a 

series of physical tests conducted by a therapist, to 

measure a claimant’s ability to perform tasks necessary 

for employment.  Many attorneys refuse to allow their 

clients to attend FCEs, since the results may be 

manipulated and are often used to force claimants to 

return to work prematurely.  If the workers’ compensation 

carrier schedules an FCE while you are still under medical 

treatment and has not yet been released to return to work 

by the doctor, there is absolutely no reason for you to 

attend the FCE.  However, you must be aware of the 

dangers of refusing to attend it outright.  If you refuse to 

attend the FCE, the claims adjuster may accuse you of 
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failing to cooperate with medical treatment and terminate 

your benefits on that basis.  An aggressive workers’ 

compensation attorney will remind the adjuster that an 

FCE does not cure or relieve any symptoms, so it therefore 

does not fall under the category of medical treatment.   

In order to avoid a confrontation on this issue, if your 

doctor anticipates releasing you from care in 4-6 weeks 

anyway, another tactic is to simply reschedule the FCE 

until you have been medically cleared to return to work.  

At that point, if your employer requires you to attend an 

FCE in to determine your permanent work restrictions, 

you should cooperate with the FCE if you wish to continue 

working with that employer.   

What if the Workers’ Compensation Carrier Fails 

to Pay Bills for Authorized Medical Treatment? 

Whenever you appear for an appointment for authorized 

medical treatment you should 

provide the claim number of 

the workers’ compensation 

carrier, and direct all bills to be 

sent to that carrier.  If a claim 

number has not yet been assigned you should provide the 

name of your employer.  You will not be turned away at 
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the emergency room just because a claim number has not 

been assigned, or if the cause of the injury is in dispute.  

If you provide the workers’ compensation claim number 

and continue to receive bills from medical providers, you 

should call the billing office of the hospital or physician to 

confirm that the bills are being submitted to the workers’ 

compensation carrier.  Forward the bills to the workers’ 

compensation carrier, with a copy to your attorney.  If the 

treatment was authorized, the final Court Order 

Approving Settlement or Judgment will include a 

provision indicating that all bills for authorized medical 

treatment were paid, or will be paid by the workers’ 

compensation carrier. 

You should not discontinue your medical treatment out of 

fear that your medical bills are not being paid.  As long as 

the medical treatment was authorized through workers’ 

compensation the bills will be paid.  It is unlawful in New 

Jersey for medical providers to seek payment from 

workers’ compensation claimants or “balance bill” them.  

If you receive a collection’s notice you should check your 

credit score to make that the outstanding bill has not been 

reported to the credit agencies.  If the medical bill appears 

on your credit report than you should write a letter to the 
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credit agencies, explaining that the bill was the 

responsibility of the workers’ compensation insurance 

carrier, and enclose a copy of the letter you received from 

the carrier directing you to treat with that physician, as 

well as the Claim Petition filed with the Division of 

Workers’ Compensation.  It is advisable to send this 

information to the three major credit agencies: Equifax, 

Experian, and TransUnion.  As of the writing of this 

manual, the credit agencies may be reached at the 

following addresses: 

Equifax Credit Information Services, LLC 
P.O. Box 740241, Atlanta, GA 30374 
866-349-5186: Dispute Credit Report Items 
 
Experian National Consumer Assistance Center 
P.O. Box 4500, Allen, TX 75013 
800-509-8495: Dispute Credit Report Items 
 
TransUnion Consumer Relations 
P.O. Box 2000, Chester, PA 19016-2000 
800-916-8800: Disputes Items & Status Checks 

If you are served with a Summons and Complaint, seeking 

collection of a bill for authorized treatment, you should 

immediately provide it to your workers’ compensation 

attorney.  Your attorney should file a Motion to Dismiss 

the Complaint filed by the medical provider, on the basis 
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that the issue of medical treatment is within the sole 

jurisdiction of the Division of Workers’ Compensation. 

The medical providers also have a direct remedy 

against the workers’ compensation carrier.  In New 

Jersey, physicians have the right to file their own claim 

for the payment of medical bills in the Division of 

Workers’ Compensation.  
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CHAPTER 7 

 

TEMPORARY DISABILITY -  

WAGE REPLACEMENT BENEFITS  

The New Jersey Workers’ Compensation Act provides that 

temporary disability benefits equaling 70% of the 

employee’s gross average 

weekly wages (up to the state 

maximum rate) shall be paid 

if the employee is unable to 

work as a result of a work 

accident, until he has reached maximum medical 

improvement from treatment.   

How Long After a Workers’ Compensation Claim 

Is Filed Will an Employee Begin Receiving Wage 

Replacement for Time Out of Work? 

Temporary disability benefits are payable when the 

employee is out of work for seven consecutive days, 

although it often takes longer for the insurance carrier to 

actually administer the benefits.   In other words, if you 

are sent back to work by your doctor in less than a week, 

you are not entitled to receive workers’ compensation lost 

wage benefits.  Once seven days has passed though, 
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benefits are payable starting on the first day you were 

unable to work.  

How Can I Prove That I Am Unable to Return to 

Work? 

After an accident or injury occurs at work, it is not enough 

to just advise your employer that you do not feel well, and 

need to take off a few days to recover from work, in order 

to collect temporary disability benefits.  Of course, if your 

company has a sick leave policy, you may be entitled to 

receive sick pay, even without a doctor’s note.  However, 

you may not collect workers’ compensation temporary 

disability unless you receive an “out of work” note from a 

doctor, who confirms that your inability to work is related 

to the work accident.  You should transmit the medical 

note to your employer, but be sure to keep a copy of it.   

How is the Temporary Disability Rate Calculated? 

In order to figure out if the workers’ compensation carrier is 

paying you at the correct temporary disability rate you must 

first calculate your “average weekly wage,” including 

overtime.  Take a look at your paystub.  Do you make the 

same amount every week or does your salary vary?  If you 

earn an annual salary, your weekly wage should be the same 

every week.  Your temporary disability rate is thus easy to 

compute at 70% of your gross weekly wage before tax.  
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If your wages vary every week, your rate is based upon 

your average earnings, which is generally, although not 

always computed over the six (6) month period 

immediately prior to the date of the accident. It is 

recommended that you gather all of your paystubs for the 

last twenty-six (26) weeks prior to the accident, in order to 

compute your average pre-tax wage.  Do not count the 

week of the accident if you only worked a partial week due 

to your injuries.  Likewise, if you took an unpaid leave 

during that six (6) month period, do not include those 

weeks when calculating your average wage.  It is common 

for insurance carriers to mistakenly include these unpaid 

weeks, which thereby lowers your rate unfairly.  However, 

you cannot exclude those weeks in which you simply 

worked less hours, just as the carrier cannot exclude those 

weeks when you worked more overtime than usual.   

What is the Significance of the New Jersey 

Maximum and Minimum Temporary Disability 

Rates? 

If you are a high wage earner, your temporary disability 

benefits are capped at the State maximum rate.  In 2018, 

the maximum rate in New Jersey is $903/week.  Some 

employers may voluntarily offer to pay the difference 

between the workers’ compensation rate and your salary.  
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However, they are not required to do so.  Speak with your 

human resources department to inquire about whether 

your company offers such a benefit.  

If you earn only the minimum wage and/or work part-

time, you may be entitled to receive more than your 

average weekly wage if you are hurt on the job and unable 

to work.  New Jersey law establishes a minimum weekly 

rate, which may exceed your part-time wages.  In 2018, 

the minimum rate in New Jersey is $241/week.   

What Happens If the Doctor Puts Me Back to 

Work on a Light Duty Basis? 

The workers’ compensation carrier may encourage the 

physician to release you back to work, at least on a light 

duty basis.  While you are still receiving medical 

treatment, you should provide the doctor with a copy of 

your job description.  You should explain exactly what job 

duties you feel that you cannot perform due to your injury.  

If the doctor releases you to return to work on a light duty 

basis, ask him to write down your limitations with as 

much specificity as possible, such as: no bending, no 

overhead work, no use of machinery, no lifting over a 

certain weight, or mandatory breaks every 30 minutes.   
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If you are placed on light duty, then you should bring a 

copy of the “return to work” note with restrictions to your 

supervisor or human resources department.  If your 

employer does not offer light duty work, ask your 

supervisor to provide you with a written note to that 

effect.  If no light duty work is available, then your 

temporary disability benefits should continue until you 

are released to return to work full duty or you have been 

discharged from medical treatment. 

What Steps Should I Take If My Supervisor 

Directs Me to Perform Tasks in Excess of the 

Light Duty Restrictions Listed by the Workers’ 

Compensation Doctor? 

If your employer does have a light duty work program, 

then you must attempt to return to work, since your 

temporary disability benefits will be terminated.  Given 

the difficult job market, it is advisable to make yourself 

useful to the company when you return.  However, do not 

be afraid to refuse to perform a task which clearly requires 

you to perform work in excess of the light duty restrictions 

set forth by your physician.  Keep a copy of your light duty 

note with you at work, and politely remind your 

supervisor that you need to follow your doctor’s orders to 

avoid reinjuring yourself.   
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At the next doctor’s visit following your return to work, 

you should discuss the activities which you have been 

requested to perform at work, and explain the symptoms 

you are experiencing as a result.  Ask the physician to 

make a note if you are being forced to work beyond your 

light duty restrictions.  The doctor will hopefully either 

reiterate that the light duty restrictions must be enforced, 

or give you a new “out of work” note.   

If your supervisor continually requests that you perform 

tasks in excess of your physical capabilities, then you 

should keep a log of those activities to refresh your 

memory in the event it is necessary to explain these 

examples to the Court in the future.  Your attorney should 

send a letter to the carrier explaining that the light duty 

restrictions are not being respected by your employer, and 

requesting the resumption of temporary disability benefits 

until light duty work is provided.  If it is too difficult for 

the company to provide continued light duty work, your 

employer should so advise the insurance carrier.  If you 

anticipate being able to work full duty in the future, it may 

also be helpful for your attorney to forward a letter to the 

employer, or the employer’s attorney, reminding the 

company that it must merely advise the insurance carrier 

if it has become too difficult from a business perspective 
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to provide you with continued light duty work, thereby 

triggering the recommencement of temporary disability 

benefits. However, if it appears that you may be 

permanently be restricted to working light duty, and you 

want to keep your job, it may not be the best long-term 

strategy for you to discourage your employer from offering 

work which is truly light duty in nature. 

I Returned to College After My Injury.  Am I Still 

Entitled to Receive Temporary Disability Benefits? 

Generally, if you return to school on a full-time basis then 

you are not entitled to receive continued temporary 

disability benefits, on the basis that you have removed 

yourself from the workforce.  However, if you are able to 

prove that you worked at the same time that you attended 

college prior to the injury, an argument may be made that 

you are entitled to receive temporary disability benefits.  

Unfortunately, the law is unclear on this issue and you 

should consult with a workers’ compensation attorney 

about your particular circumstances.   

What Should I Do if the Workers’ Compensation 

Doctor Prematurely Sends Me Back to Work 

Full Duty?   

If you are released to return to work full duty then you 

should at least attempt to return to work, even if you do not 
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feel able to do so.  If you try to work and cannot perform 

your job duties, advise your employer if you experience 

additional pain while working. If you are “written up,” for 

failing to perform certain physical activities due to your 

injuries you should obtain a copy of that report, and 

immediately forward a copy of it to your attorney.   

If you have not exhausted all medical options available to 

enable you to work at your pre-injury level, then you 

should request to return to the workers’ compensation 

physician.  Explain to the doctor what occurred when you 

performed a particular activity at work, and why you feel 

that you need more time off to recuperate.  If the doctor 

recommends additional treatment to help you improve 

function and directs you to postpone returning to work, 

then you are entitled to receive continued temporary 

disability benefits.  

If the insurance carrier ignores your request, then you may 

seek a second opinion through your health insurance, to 

determine whether you need additional treatment.  

Remember, you are only entitled to receive temporary 

disability if you are unable to work and are receiving active 

medical treatment.  Your attorney may utilize the office 

note of your second opinion doctor to file a “Motion for 
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Medical and Temporary Disability Benefits.”  See, 

Appendix B.  The downside to using a treating medical 

doctor is that it is difficult and expensive to persuade a 

doctor with an active medical practice to testify in Court on 

your behalf.  However, at least obtaining such a report can 

get your attorney in front of a Judge of Compensation, to 

discuss your injuries.  If you do not have health insurance, 

then your attorney may send you to an independent 

medical examiner who may also provide such a report, 

although that doctor would not render medical treatment.   

Such experts may charge up to $600 for the examination 

and a report.  The benefit of using an independent medical 

examiner is that he usually has more experienced testifying 

in Court, and it is practically easier and less expensive to 

get such an expert into the courthouse, as opposed to a 

doctor who treats patients on a daily basis.   

Are There Any Lost Wage Benefits Available After 

Workers’ Compensation Stops Payment of 

Temporary Disability Benefits? 

Yes, there is an alternate source for you to obtain some 

financial relief if your workers’ compensation temporary 

disability benefits are terminated and you are medically 

unable to return to work.  Your employer may have 

purchased a disability plan through a private insurance 
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company, or you may be qualified to receive benefits through 

the State if New Jersey.  You should ask your company’s 

human resources department whether the company’s 

disability insurance is through a “state plan” or a “private 

plan.”  If your company purchased a private plan, you must 

apply for benefits through that insurance company.   

If your employer is covered by a state plan, you may 

qualify for state temporary disability insurance benefits 

[hereinafter referred to as “TDI”], if you have earned the 

threshold amount of wages in New Jersey covered 

employment during the 52 weeks immediately prior to the 

date your disability began.  You must have earned at least 

$168 per week in the last 20 weeks, OR earned at least 

$8,400 during the year in which the disability occurred to 

qualify for benefits. 

You may apply for TDI benefits while you are waiting for 

the Division of Workers’ Compensation to hear the 

Motion for Temporary Disability Benefits which your 

attorney filed on your behalf.  Please note that filing a 

Motion for Temporary Disability Benefits is not a 

prerequisite for obtaining TDI benefits.  However, it is 

advisable to file a Motion in order to increase the chances 

of forcing the workers’ compensation carrier to pay the 
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lien which will ultimately be placed on your workers’ 

compensation case by the State of New Jersey, for the 

benefits it paid to you.   

The quickest way to obtain TDI benefits is to file an online 

application.  If you do not have internet access, you may 

mail your completed Application to the Division of 

Temporary Disability Insurance / P.O. Box 387 / Trenton, 

NJ 08625-0387 /Fax: 609-984-4138.  See, Appendix C for 

sample Application. 

The current Application for State TDI benefits contains 

three parts.  You must complete Part A of the Application.  

Your physician must complete the Certification found in 

Part B.  You should ask your employer to complete Part C 

of the Application, which lists your wages in the ten (10) 

week period immediately prior to your disability.  If your 

employer refuses to complete their portion of the 

Application you may write “Employer Uncooperative” on 

Part C, and instead attach a copy of your paystubs over the 

last ten (10) weeks.   

The New Jersey Division of Temporary Disability Insurance 

provides lost wage benefits for qualified individuals who are 

unable to work due to non-occupational causes.  

Accordingly, if your disability is related to a work injury 
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your application for TDI benefits will initially be denied.  

Do not be alarmed.  Upon receipt of a denial, you must 

simply complete a “Certification of Contested Workers’ 

Compensation Claim” form.   See, Appendix D.  In order to 

qualify for TDI benefits, your attorney must first file a Claim 

Petition in the Division of Workers’ Compensation, and 

provide you with the Claim Petition number which must be 

noted in the Certification form.  The State will then assert a 

lien for any benefits it paid on your behalf, to be paid out of 

the proceeds of any award you obtain in the Division of 

Workers’ Compensation.   

State TDI pays qualified applicants two-thirds (2/3) of 

their average wage, up to a maximum benefit rate which 

changes annually.  The maximum weekly benefit rate is 

$633 for disabilities which begin on or after January 1, 

2017.  There is a seven (7) day waiting period before you 

are eligible to receive benefits, and TDI benefits are 

available for up to six months, as long as a physician 

continues to certify that you are unable to work.   

I Worked at Two Different Jobs at the Time of My 

Work Accident.  How Do I Obtain Compensation 

for Lost Wages at My Second Job? 

With stagnant wages these days, many people find it 

necessary to work at a second job in order to make ends 
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meet.  But what happens if you get hurt at one job, and 

can’t work at the other because of your injury? Workers’ 

compensation will only pay wage replacement benefits for 

the job in which you were injured. You may apply for 

benefits from the State of New Jersey if you are disabled 

from working at the second job.  However, there are many 

exceptions and pitfalls to be aware of when collecting both 

workers’ compensation and State temporary disability 

benefits [hereinafter referred to as “TDI”]. 

When applying for TDI benefits for part-time 

employment, you must take special care in completing 

Part A of the Application.   You must indicate on the form 

whether or not the injury was caused by your 

employment.  This question continues to cause much 

confusion for applicants with multiple jobs, in which only 

one job caused the injury.  Some attorneys advise their 

clients to check off “no” to this answer, if the injury was 

not caused by the specific job for which you are claiming 

benefits, but to add a note clarifying that the injury is 

related to your job with a completely different employer.   

The reason for going through this seemingly unnecessary 

step is to avoid the bureaucratic red tape which will be 

unleashed if the injury is listed as work related, to avoid 

the State from paying you duplicate benefits.  If your 
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injury is reported as work-related, then you must list all of 

your employments at the time the disability arose, so that 

all of your wages are taken into account to compute your 

TDI rate.  Your rate will then be reduced by the amount 

you receive for workers’ compensation.  Unfortunately, 

the State continues to mistakenly place TDI liens on the 

unrelated workers’ compensation case.  Your attorney 

must then try to persuade the State to lift the lien, 

resulting in unnecessary delays at the time of settlement. 

What Is the Maximum Amount of Time That I 

May Collect Temporary Disability Benefits 

Through Workers’ Compensation? 

Temporary disability benefits are, by their very nature, 

“temporary.”   The maximum period of time that you may 

collect temporary disability benefits is 450 weeks 

(approximately 8.5 years).  However, you must be under 

active medical treatment during this time period in order 

to qualify for continued lost wage benefits.  In order to be 

considered “active,” the medical treatment must help you 

progress towards an increase in function, not just alleviate 

your symptoms temporarily.  For instance, injections, 

physical therapy, or surgical intervention are all 

modalities which constitute active medical treatment.  

Going back to your doctor once every three months for 
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prescription medication is generally not sufficient to 

constitute active medical treatment, to qualify you for 

continued temporary disability benefits.  Accordingly, you 

should use the time you are out of work wisely by 

considering other occupations and job opportunities in 

order to prepare yourself to return to the workforce.   

My Employer Offered to Accept Me Back to Work 

on a Light Duty Basis, But Is Only Providing Me 

with a Few Hours of Work.   

It is common for the workers’ compensation carrier to 

pressure employers into providing a light duty return to 

work program, even when employers practically do not 

have such work to offer.  If your employer is only able to 

find a few hours of light duty work for you to perform then 

you are entitled to receive continued temporary disability 

benefits which are reduced by the partial salary you are 

paid by your employer.  Unfortunately, many workers’ 

compensation carriers will immediately suspend benefits 

as soon as the employee returns to work, even if it is only 

for a few hours.   You should provide your attorney with a 

copy of your paystub, proving that you are not being paid 

your pre-accident wages for the light duty work.  The 

insurance carrier is obligated to pay you the difference 

between your part time wages and your workers’ 
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compensation rate.  If your part-time salary exceeds your 

temporary disability rate then you are not entitled to any 

additional benefits from workers’ compensation.  

What If the Workers’ Compensation Doctor 

Indicates That I Can Never Return to Full Duty 

Work?   

Temporary disability benefits will be terminated once you 

have reached “maximum medical improvement” from 

treatment, even if you cannot return to work full duty or 

even to the same line of work.  The New Jersey Law 

Against Discrimination and the federal American with 

Disabilities Act require employers to offer “reasonable 

accommodations” for your disability. A reasonable 

accommodation may include providing you with help 

lifting heavy items, allowing you to stand and stretch 

periodically, or installing an ergonomic keyboard.  Keep in 

mind though, that an employer cannot be forced to keep 

you on the payroll if you are unable to perform the 

essential functions of your job.   

If you believe that your employer may make simple 

accommodations for you which would allow you to do 

your job, without disrupting the business, you should ask 

your doctor to provide you with a note indicating that 

such an accommodation is necessary.  If your employer 
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refuses to make these adjustments which will permit you 

to keep working, without disrupting the business, then 

you should consult with an attorney who specializes in 

employment law.  The Division of Workers’ Compensation 

does not have jurisdiction to decide these issues. 

Will The Workers’ Compensation Carrier Pay For 

Me To Obtain Retraining In Another Occupation 

If I Cannot Return To The Same Type Of Job? 

The New Jersey Workers’ Compensation Act does not 

require your employer or the insurance carrier to provide 

you with retraining.  If you are not ready or financially able 

to retire, you should make plans to start a new career.  The 

New Jersey Division of Vocational Rehabilitation Services 

(“DVRS”) does provide some limited assistance.  DVRS 

provides counseling, training, assistance with job searching 

and placement.  You may contact your local DVRS office to 

schedule an appointment for an initial interview, at which 

time your eligibility for services will be evaluated.  See, 

Appendix E, for a list of DVRS field offices.   
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CHAPTER 8 
 

THE INTERPLAY BETWEEN  

WORKERS’ COMPENSATION AND 

UNEMPLOYMENT BENEFITS 

Both the temporary disability and unemployment 

programs provide “lost wage” benefits, but for very 

different reasons.  You are generally qualified to receive 

temporary disability benefits if the authorized physician 

indicates that you are medically unable to return to work 

and are receiving active medical 

treatment.  By contrast, you are 

only eligible for unemployment 

benefits if you were terminated 

from your job and you are ready, willing, and able to work.  

In addition, you must have worked within the last two 

years to qualify for unemployment benefits.  Accordingly, 

unemployment is not an option for the long-term 

disabled, who should apply for social security disability.   

What Happens If I Return to Work but I Am Fired 

Because I Am Physically Unable to Do My Job? 

You should apply for unemployment benefits if the 

authorized workers’ compensation physician indicates 
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that you are medically able to return to work but you are 

fired because you cannot physically perform all of your job 

duties. Your attorney may also use your termination as 

evidence that the workers’ compensation physician sent 

you back to work prematurely.  However, you would not 

be entitled to receive additional temporary disability 

benefits unless you are able to prove that you also require 

further medical treatment.  

If you return to active medical treatment, it is common for 

physicians to neglect to provide you with an “out of work” 

note given that you are unemployed.  Do not allow your 

doctor to ignore this issue.  In fact, there is no reason for you 

to volunteer to the doctor that you are collecting 

unemployment.  Rather, remind the doctor of your chosen 

profession, and explain how you had difficulty performing 

your job duties.  Ask your physician to comment on your 

ability to work.  If the physician indicates that you cannot 

work in your chosen profession, and you need further medical 

treatment, then the carrier should resume payment of 

temporary workers’ compensation benefits and your 

unemployment benefits must stop.  If there is any overlap 

between the temporary disability benefits and unemployment 

you must reimburse the Division of Unemployment.  
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If you quit your job, you are not entitled to receive 

unemployment benefits.  Accordingly, do  not quit, even if 

you feel that the physical demands of your job would be too 

much for you.  If your physician released you to return to 

work you should attempt to do so, to avoid the argument 

that you abandoned your job. Otherwise, you may be 

caught in the unfortunate position of being ineligible for 

either temporary disability or unemployment.   

You should attempt to return to work, and take note of those 

tasks which you have difficulty performing.  You know your 

own body better than any doctor.  Although you should try 

to work, if it is obvious that to continue with a given task will 

cause you further injury, then stop and inform your 

supervisor that you need help.  You should then return to 

the doctor if possible to report your progress.  Even if you 

did not receive an official “light duty” note, your employers 

may try to accommodate you.  If not, and you are physically 

unable to do your job, then it is preferable for you to be fired, 

rather than quit, so that you may collect unemployment 

benefits.  The bottom line is that you should not resign 

unless you have another position lined up. 
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What If I Return to Active Medical Treatment 

While I Am Collecting Unemployment Benefits? 

If your employer terminates you because you were unable 

to perform the essential functions of your position, you 

may initially apply for unemployment benefits.  You should 

then request a return visit to the workers’ compensation 

physician, and explain that you attempted to return to work 

as he recommended but were unable to perform your job 

duties.  Tell the doctor exactly what tasks you had difficulty 

executing.  If you did not do so previously, provide the 

physician with a copy of the job description from your 

employer, and ask him to reconsider whether there is any 

treatment available which could improve your function 

enough, to allow you to perform your job.  You must 

emphatically express to the doctor that your aim is to 

return to the same line of work, and you are counting on 

him to help you so that you may return to work.  If an 

authorized workers’ compensation physician indicates that 

additional medical treatment would help to improve your 

condition and that you are either unable to work or can 

only work light duty which is not available, then the 

workers’ compensation carrier should resume payment of 

temporary disability benefits, since you are no longer 

eligible for unemployment benefits. 
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As Long as I Am Being Paid, What Difference 

Does It Make If I Collect Unemployment Instead 

of Workers’ Compensation?  

Unfortunately, there are many applicants who collect 

unemployment when they are physically unable to work 

because there is no medical proof that they are disabled, 

and they are ineligible for workers’ compensation benefits 

since they are no longer receiving active medical 

treatment.  Unemployment runs out quickly, so you 

should be diligent in your search for work and consider 

accepting positions which are outside of your field, even if 

it means taking a substantial pay cut.  You may be eligible 

for partial unemployment if you take a part time job.  

From a long-term perspective, it is preferable for you to 

try different jobs and stay in the workforce, then to wait 

for the perfect job opportunity. 

If you collect unemployment benefits in New Jersey for the 

maximum number of weeks (currently 26 weeks), your 

benefits will end unless there is federal extension program 

in place, during periods of high unemployment.  It is very 

difficult to persuade a workers’ compensation carrier to 

restart temporary disability benefits once you fall into the 

category of long-term unemployed.  For this reason, if your 

condition worsens while you are receiving unemployment 
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benefits it would be wise for you to return to the workers’ 

compensation doctor before your unemployment runs out.  

If the doctor indicates that you are disabled and additional 

medical treatment could improve your function, then you 

should stop collecting unemployment and your attorney 

should ask the workers’ compensation carrier to restart 

temporary disability benefits.  The fact that you were 

receiving unemployment benefits will prove that you “lost 

wages,” because of your injury, thereby entitling you to 

receive temporary disability benefits again. 

What if I Am Denied Unemployment Benefits? 

Your employer may challenge your unemployment 

application if you were fired “for cause.”  You cannot be 

denied unemployment if you were terminated because you 

were physically unable to perform your job due to your 

injuries.  You should hire an attorney who specializes in 

unemployment appeals to fight on your behalf if your 

employer tries to block your application.  Besides the short 

term problem of being left with no source of income, the 

denial of unemployment benefits may have long-term 

implications.  If the Division of Unemployment finds that you 

were terminated “for cause,” and you do not find alternate 

employment, then the workers’ compensation carrier will 
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likely deny payment of temporary disability benefits should 

you be taken out of work in the future due to your injury, on 

the basis that you have not proven a loss of wages.   
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CHAPTER 9 
 

PARTIAL PERMANENT DISABILITY 

Your attorney cannot move forward with a settlement of 

your claim until you have completed curative medical 

treatment (in other words – additional care is not going 

to make you better).  Once a physician determines that 

you have reached maximum medical improvement 

(“MMI”) from treatment, the next phase of your workers’ 

compensation claim then begins: the process of 

establishing your permanent disability rating.   

This phase of the case is often the most difficult financially 

for the employee who has sustained significant injuries 

and is unable to return to the workforce.  Unless it is 

absolutely clear that you are totally, permanently disabled, 

there will be a delay between the time you last collect 

temporary disability benefits, and when the carrier starts 

payment of permanent disability benefits.  

What Is A Permanent Disability?  

The New Jersey Workers’ Compensation Act defines a 

“permanent disability” as follows: 
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. . . a permanent impairment caused by a 

compensable accident or compensable 

occupational disease, based upon demonstrable 

objective medical evidence, which restricts the 

function of the body 

or of its members or 

organs; included in 

the criteria which 

shall be considered 

shall be whether there has been a lessening to a 

material degree of an employee’s working ability.  

Subject to the above provisions, nothing in this 

definition shall be construed to preclude benefits to 

a worker who returns to work following a 

compensable accident even if there be no reduction 

in earnings. . . .”  N.J.S.A. 34:15-36. 

Accordingly, you may be entitled to receive an award of 

partial permanent disability benefits if you suffer from 

a loss of function, even if you returned to work at the 

same job. 

What is the Process for Determining Permanent 

Disability?  

In order to establish your permanent disability level you 

will be examined by “independent” medical experts 
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familiar with the New Jersey workers’ compensation 

schedule.  The insurance carrier may insist upon waiting 

six months from the date you are released from active 

medical treatment to schedule you for a permanency 

evaluation with its medical expert.  The carrier might want 

to delay scheduling a permanency evaluation to give your 

body further time to heal and improve function.  The 

claims adjuster will also need time to collect your medical 

records to provide them to the medical expert.   

The workers’ compensation insurance carrier may never 

schedule you for such an examination if you are not 

represented by an attorney, since the carrier is not 

required to  pay you partial permanent disability benefits.  

In fact, the vast majority of people who are hurt at work 

never take advantage of collecting permanent disability 

benefits since they return to work and the insurance 

carrier never advises them that they may be entitled to a 

permanency award.  Accordingly, to ensure that you 

receive a fair award of permanent disability benefits, it 

is crucial for you to retain a competent workers’ 

compensation attorney. 

If you are represented by an attorney, you will be 

scheduled for permanency evaluations with experts 

retained by both your attorney and the insurance carrier.  
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There are a limited number of workers’ compensation 

experts in the State of New Jersey who are familiar with 

the workers’ compensation disability ratings system.  

Accordingly, you may need to travel across the state to 

attend these examinations.   

The medical experts on both sides will exaggerate and 

usually have widely divergent opinions regarding your level 

of disability.  For example, it is common for the injured 

workers’ expert to evaluate a 

disability at over 50% partial 

total, while the carrier’s expert 

finds zero disability.  When 

both sets of reports have been 

completed, they will be utilized to negotiate a settlement of 

your partial permanent disability claim.   

If I Live Out of State Now Am I Required to Return 

to New Jersey to Attend Permanency Exams? 

You are not required to remain in the State of New Jersey 

to pursue a workers’ compensation claim.  However, 

before moving out of state, you should keep in mind that 

you must return to New Jersey to be evaluated by medical 

experts who are familiar with the state disability schedule, 

if you wish to be compensated for your permanent 
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disability.  The insurance carrier is not required to cover 

the cost of you to travel back to the state.    

What Is the Cost Associated with Attending a 

Permanency Examination? 

The Workers’ Compensation Act currently provides that 

medical experts retained by injured workers may charge a 

maximum fee of $600 for an examination and report.  

This capped fee has discouraged many physicians from 

conducting workers’ compensation examinations. The 

insurance carrier bears the cost of the examination and 

report of its own medical expert.  There is no cap placed 

on the amount an insurance carrier may spend on its 

medical experts, who may charge thousands of dollars for 

an examination and report.  Attorneys representing 

injured workers, including the author, continue to lobby 

the state legislature to reverse this inequity.   

Most medical experts who perform examinations on 

behalf of injured workers represent Petitioners 

exclusively.   Some of these experts will wait for their fee 

to be paid until a settlement is reached on the claim, while 

others require their $600 fee to be paid at the time of the 

appointment.  If you are out of work and unable to afford 

the expert’s fee, you should ask your attorney to pay the 
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upfront fee, with the understanding that she will be 

reimbursed at the time of settlement.   However, if you are 

back to work, there are many attorneys who expect their 

clients to have some “skin in the game,” by covering this 

cost, given that the attorney works without payment until 

a settlement is reached.  

What Should I Bring to the Permanency 

Examinations? 

It is the responsibility of the insurance carrier to provide 

copies of your medical records to their expert, and your 

attorney should likewise send all records to the petitioner’s 

expert in advance of the appointment.  Accordingly, there is 

usually no need for you to bring extra copies, unless your 

attorney directed you to bring new records she was unable 

to obtain in time for the appointment.   

It is important, however, to bring all of your x-rays and/or 

MRI films of the injury with you to the examinations.  If you 

had a pre-existing injury, you should also bring any prior 

films with you to the appointment, for the expert to compare.   

If you fail to bring the MRI films with you to the appointment, 

the results of the examination may be inconclusive, or the 

expert’s opinion may be easily undermined.  If the expert 

does not have the benefit of the MRI films, you may need to 

deliver them after the exam, and incur the cost of a 
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supplemental report from your own expert.  A settlement of 

your case will also be delayed if you fail to bring the films with 

you to the permanency examinations. 

If you have a difficult time recalling the names of the 

medication you are taking for your injury, it is advisable 

to either make a list of them, or bring the medications 

with you to the permanency examinations.  Even if you 

are not currently taking prescription medications, you 

should tell the experts how often you take over-the-

counter pain relievers.   

If you do not speak English, or if you have a heavy accent 

and it may be difficult for the doctor to understand you, 

then you should bring an interpreter to the examination.  

You may also bring a loved one or friend for “moral 

support,” and to be a witness to the examination by the 

insurance carrier’s expert, which could be beneficial if a 

Trial is necessary in your case.   

How Should I Prepare for My Permanency 

Examinations? 

Prior to your appointment, you should give some thought 

to your physical complaints and limitations.  Since you 

will only have a limited opportunity to communicate with 

the doctor, you should be prepared to succinctly explain 
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your pain to him, and what activities you are unable to 

engage in due to your injuries.   

Some insurance carrier experts will provide you with a 

history form to complete at the time of the appointment.  It 

is inappropriate for the expert to require you to complete 

any form without the assistance of your attorney.  Many 

attorneys require the form to be produced in advance of the 

appointment, to assist you in completing it.  If a form is 

first provided at the time of the appointment, you should 

complete only the general information and contact your 

attorney’s office for further instructions.   

You should have your route to the examinations mapped 

out, and make sure to arrive at your appointments early to 

check in.  It is not uncommon for injured workers to wait 

months for an appointment with one of these medical 

experts.  Accordingly, do not lose your appointment slot 

by failing to appear for the examination on time.  

Although it is important to arrive on time for these 

appointments, there is often a long wait to see the doctor.  

Unfortunately, these experts are often over-booked, 

leading to lengthy waits by patients.   
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Why Is It Important to Provide a History of The 

Accident and Medical Treatment If the Expert 

Has My Medical Records? 

Most medical experts rely upon a staff member to obtain a 

history of the accident and medical treatment from you.  

You should be prepared to briefly explain how your injury 

occurred, focusing upon the physical impact to your body, 

as opposed to the events leading up the accident.  For 

example, if you fell 10 feet off a ladder, spend your time 

explaining which part of your body impacted with the 

ground, rather than what caused you to climb the ladder 

in the first place.   

Although your medical records should have been 

forwarded by the insurance carrier or your attorney in 

advance of the examination, you should still be prepared 

to recite a general history of the medical treatment you 

received following the accident.  You do not need to have 

the date of every appointment memorized.  However, you 

should know the date of any surgeries you underwent, as 

well as how many weeks you had physical therapy, and the 

number of injections you tried before resorting to surgery, 

or any other medical procedure.  The expert will also want 

to know how long you were out of work following the 

injury.  It is important to provide this information in the 
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event that the medical records which the carrier provided 

to your attorney were incomplete.  

What Happens During the Actual Physical 

Examination with the Workers’ Compensation 

Experts? 

The physician’s assistant usually stays in the examination 

room during the examination, as both a witness and to help 

the doctor.  After you provide a history, the medical expert 

will may only perform a cursory physical exam.  Do not be 

concerned if the examination is very brief.  The estimates of 

disability provided by the expert are largely governed by 

the physician’s review of your medical records.   

The expert should perform a battery of physical tests on you, 

to measure your range of motion, strength, and pain levels.  

You must speak up if you experience any pain during the 

testing.  However, be aware that the expert will be looking 

for signs of malingering or exaggeration, which will paint 

you as less credible to the Court.  You should leave the 

drama at home; it is not helpful for you to grimace in pain at 

the slightest movement if you do not actually feel severe 

pain.  I have seen the complaints of patients with significant 

injuries be completely discounted by insurance carrier 

experts because the expert thought that they were “gilding 

the lily,” by embellishing their injuries.  Everyone 
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experiences pain differently.  Be yourself – but do not 

operate under the illusion that you can trick a trained 

medical expert into believing that your symptoms are worse 

than they are in reality.  You will damage your case if you 

attempt to put on a show.  On the other hand, you will not 

improve your case by playing the “tough guy,” and 

downplaying your complaints to the doctor. 

You should tell the physician about your limitations at 

work and home due to the injury.  Even if you returned to 

the same job, performing the same work duties, but with 

pain, explain that to the doctor.  Tell the expert if you gave 

up any recreational activities, have difficulty sleeping, or 

performing chores around the house.  Estimate how many 

times a week you must take pain medication, even if it is 

over the counter medication.   

If you had a prior injury, it is crucial for you to disclose it 

to the medical expert.  You should explain what medical 

treatment you underwent for the prior injury, and how 

you felt in the days immediately before the subject work 

accident.  If you were fully recovered from the prior injury 

at the time of the work accident, with no limitations, you 

must highlight that fact.  On the other hand, if you still 

suffered from occasional pain from the prior injury, 
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explain the degree to which the work accident exacerbated 

your symptoms. 

What Steps I Should Take After the Permanency 

Examination with the Insurance Carrier’s Expert? 

Do not bother complaining to your attorney that the 

examination was a sham.  Rather, while your memory is 

fresh, you should make notes regarding the insurance 

expert’s examination. Write down the exact time the 

physical examination began and ended.  Did the expert 

ignore you when you tried to point out a symptom?  What 

sort of testing was done during the examination?  It is 

common for insurance carrier experts to claim that a 

Petitioner failed to disclose a prior injury if the carrier 

neglected to submit any medical records regarding that 

injury.  Be sure to thus make a note of all prior injuries 

you disclosed at the appointment.  If the expert mentions 

that he did not have the benefit of a particular medical 

record you should advise your attorney.  Send the post-

examination notes to your attorney and keep a copy for 

your own records.   
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How Many Permanency Examinations Will I Need 

to Attend? 

At a minimum, you will need to attend examinations 

with two experts – one for the insurance carrier and one 

scheduled by your own attorney.  Depending upon your 

injury you may need to attend multiple sets of exams.  

For instance, if you suffered from a fracture, you will be 

scheduled for examinations with an orthopedist.  If you 

experienced nerve damage due to the accident (i.e.: suffer 

from numbness or tingling, and underwent an EMG), you 

should also attend neuropsychiatric evaluations. 

Neuropsychiatric experts evaluate both neurological deficits, 

such as those caused by damage to the nerves or a head 

injury, as well as psychiatric disability arising from depression 

or anxiety.  If you suffer from an occupational pulmonary 

injury, or were diagnosed with cancer related to chemical 

exposure, then you will need to be evaluated by an internist.   

An ENT (ear, nose, and throat specialist) should evaluate you 

for hearing loss or swallowing difficulties following neck 

surgery.  While they exist, there are few experts who perform 

permanency evaluations for eye injuries, dental injuries, and 

urological injuries in New Jersey.  Your attorney may 

recommend limiting the number of exams to those experts 

who are absolutely necessary to negotiate a settlement of your 
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claim, in order to reduce the expenses which will be deducted 

from your settlement award. 

I Attended Examinations with Both Sets of 

Experts.  Now What?   

Do not expect to hear immediate results following the 

permanency examinations.  Some medical experts are so 

backed up that it often takes over 6 weeks for them to 

release a narrative report.  Many attorneys refrain from 

even sharing the results of the report with their clients, 

until a settlement offer has been received.  You should 

request to see a copy of the reports though, to make sure 

that the doctor did not misrepresent your statements 

during the examination. 

What If the Medical Experts Disagree on My 

Degree Of Permanent Disability? 

The medical expert for the respondent (hired by the 

employer’s insurance carrier) rarely agrees with the level 

of disability found by the expert retained by the petitioner 

(hired by your attorney).  The experts may even disagree 

on your diagnosis and its causal relationship to the work 

accident. Unless you are clearly totally disabled, 

Respondents’ experts generally find a very minimal 

disability, if any.  One popular expert among insurance 
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carriers believes that only a quadriplegic could be 100% 

totally disabled, while a paraplegic would be only 50% 

disabled.  By contrast, Petitioners’ experts typically inflate 

the permanent disability rating.   Accordingly, do not 

panic and assume that your life is over if your own expert 

alleges that you are 75% disabled.  On the other hand, it 

would not be unusual for an insurance carrier’s expert to 

estimate your disability at 1%, even when the injuries have 

had a profound impact on your life.   

Your permanent disability level will generally be 

established somewhere between these opposing estimates 

of disability.  Please see the chapter regarding settlement 

for details on the process of reaching a compromise with 

the insurance carrier to resolve your claim in the Division 

of Workers’ Compensation.  See, Chapter 10.   

How is the Dollar Amount of a Partial Permanent 

Disability Award Calculated? 

The amount of your benefits will be based upon the 

schedule of disabilities in effect in the year in which your 

work accident occurred.  The benefits will vary based upon 

your wages, up to the maximum rate at the time of the 

accident, and the number of weeks of benefits available 

for the injured body part.   
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The number of weeks of benefits to be paid depends upon 

the body part which was injured.  The schedule of 

disabilities in New Jersey sets forth the maximum weeks 

which shall be paid for total loss of a “member” (hand, 

arm, foot, leg):  

 Thumb:    75 weeks 

First finger (index):   50 weeks 

Second Finger (middle):  40 weeks 

Third Finger (ring):   30 weeks 

Fourth Finger (pinky):  20 weeks 

Great Toe:    40 weeks 

Other Toes:    15 weeks 

Hand:     245 weeks 

Arm:     330 weeks 

Foot:     230 weeks  

Leg:      315 weeks 

Thus, if you lost 100% of use of your hand, you are 

entitled to receive 245 weeks of benefits.  If a body part is 

amputated, a 30% “bonus” will be added to the award.   
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More commonly, claimants suffer from a partial loss of 

use of a member, which would be compensated based 

upon the above schedule.  For example, if the Court 

determines that you lost 50% of the use of your foot, you 

would be entitled to receive 115 weeks of benefits.  In 

2017, at the maximum rate of disability, a 50% disability 

of the foot equals only $29,345.00, even if it prevents you 

from working in the same occupation. The pathetically 

low compensation rates for hand and foot injuries is one 

of the major injustices in the New Jersey Workers’ 

Compensation Act, in this author’s opinion. 

Unfortunately, efforts to lobby the New Jersey Legislature 

to change the schedule of disabilities for extremities have 

failed in recent years.   

In addition to scheduling the losses for extremities, the 

Workers’ Compensation Act provides that the total loss of 

vision in one eye shall be paid 200 weeks of disability 

benefits.  Total hearing loss is limited to 200 weeks of 

disability benefits.   

There is no separate schedule for “partial total” 

permanent disability – those injuries outside of the above 

specific body parts.  Injuries to the head, neck, shoulder, 

trunk, back, internal injuries, and psychiatric injuries are 
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paid in terms of partial total disability.  The law provides 

that a disability which is partial total in nature shall be 

payable in increments of six weeks of benefits for every 

percentage point of disability, on a 600-week scale.  For 

example, if you have a disability of 10% partial total you 

would be entitled to receive 60 weeks of benefits.  A 

disability of 20% partial total would pay 120 weeks of 

benefits, and so on.   

The dollar amount of your partial total award is also 

dependent upon your weekly rate.  Ever since the New 

Jersey Workers’ Compensation Act has been in effect, 

with the exception of 2011, the minimum/maximum rates 

have increased annually.  In 2018, the maximum 

temporary and permanent disability rate is $903/week.   

Although the temporary disability rate is 70% of average 

weekly wages, up to the maximum rate, your permanent 

disability rate may be much lower, depending upon your 

level of disability. For example, the first 90 weeks of 

benefits are payable at only 20% of the state average weekly 

wage for that year. The rate increases incrementally after 

90 weeks of disability, up to the maximum rate, which is 

75% of the state average weekly wage for that year.    There 

are a few large “jumps” in the chart, at which point the rate 
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increases dramatically.  Settlement discussions often focus 

upon these thresholds.  For example, after 30% partial 

total, the rates increase from $282.83/week to $418/week, 

for injuries occurring in 2017.  Thus, an award of 30% 

partial total would equal $52,710.00, while an award of 

31% partial total equals $77,748, for a 2017 accident.  

Generally, most Judges of Compensation will only award 

over 30% partial total for injuries which were serious 

enough to require surgical intervention.   

A chart summarizing the various disability levels and rates 

was published by New Jersey Manufacturer’s Insurance, 

which is used by workers’ compensation attorneys to 

calculate the amount payable for a specific injury.  At the 

first meeting with your attorney, she may show you this 

chart to educate you about how your award for permanent 

disability will be calculated.  See, Appendix F (Rate Charts 

for 2012 – 2018)  

In 2007, the Division of Workers’ Compensation rolled 

out a computer program, referred to as “OSCAR,” which 

automatically calculates the dollar amount payable to a 

claimant based upon the year of the accident, wages, and 

percentage of disability for all types of injuries.  The 
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application was published online in 2015 and may be 

accessed at: https://courtsonline.dol.state.nj.us/OscarCalc. 

In order to utilize the OSCAR program to compute the 

dollar amount of your partial permanent disability award, 

plug in the year of the accident, your average weekly wage 

in the year of the accident, and the percentage of disability 

for each body part injured.  If you injured multiple body 

parts, your disability award will be paid in terms of partial 

total.  Although injuries should be broken down by body 

part when calculating the dollar value of a claim, keep in 

mind that the Court will look at your overall level of 

disability when deciding your level of partial permanent 

disability.  For example, if you injured your hand, leg, and 

arm in an accident, those multiple injuries taken together 

will increase your rate of disability.  However, if you 

returned to work with few limitations after an accident 

involving multiple injuries, the Judge of Compensation 

would consider it a windfall to combine the full value of 

each individual injury, if it would exceed your actual 

overall partial permanent disability level.  

  

https://courtsonline.dol.state.nj.us/OscarCalc
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How Will My Permanent Disability Benefits Be 

Calculated If I Suffered From a Prior Injury? 

Even if you injured the same part 

of your body prior to the work 

accident, you may be entitled to a 

permanent disability award for 

your work injury. However, the burden will be on you and 

your attorney to prove with objective medical evidence that 

you suffered a permanent disability as a result of the work 

accident.  The respondent is entitled to receive a credit for 

any “pre-existing functional loss,” if you are awarded 

permanent disability benefits in connection with the work 

injury.  Technically, once an injured worker demonstrates 

his overall level of disability, the burden shifts to the 

respondent to prove the degree of permanent disability 

which should be attributed to the pre-existing condition.   

For example, if you underwent back surgery due to a work 

injury in 2017, but received physical therapy from a lower 

back strain in 2010, the Court may award you 25% partial 

total permanent disability benefits, with a credit of 5% for 

your pre-existing condition.  The dollar amount of such an 

award would depend upon your wages at the time of the 

accident.  The credit for the pre-existing condition is 

negotiable, unless you received a prior compensation 
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award for it – in that case, the insurance carrier would 

automatically receive a credit for the percentage of disability 

you received in the prior award. 

After Being Examined by the Insurance Carrier’s 

Medical Expert I Received a Check for Partial 

Permanent Disability Benefits. Is My Case Now 

Over?   

You may receive a check from the insurance carrier after 

attending an examination by the respondent’s expert, 

known as a “voluntary tender.”  The amount of the tender 

is generally based upon the permanent disability level 

estimated by Respondent’s medical expert.  For example, 

if the Respondent’s expert alleges that you sustained a 5% 

partial permanent disability due to an accident in 2017, 

the carrier may immediately issue you a check for 

$7,170.00.    You may cash this check without jeopardizing 

your right to additional benefits. The voluntary tender 

should be considered an advance on your final settlement 

or judgment.  The value of a claim is generally 

substantially more than the estimate of the respondent’s 

expert, so your case will continue after you receive a 

voluntary tender check.   

Insurance carriers will generally only schedule a 

permanency evaluation if you are represented by an 

attorney and a Claim Petition has been filed in the 
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Division of Workers’ Compensation. Occasionally 

permanency evaluations are scheduled by the carrier to 

discourage the injured worker from seeking the advice of 

an attorney.  Thereafter, the carrier may pay the injured 

worker a “voluntary” settlement, based upon the degree of 

disability estimated by the carrier’s medical expert. 

Unfortunately, unwitting claimants may believe that they 

have forfeited their rights to pursue the claim further by 

cashing the check forwarded by the insurance carrier.  

However, an injured workers’ right to be fairly 

compensated for his permanent injury cannot be 

unilaterally limited by the carrier. Rather, a final 

settlement can only be enforced when it is given the stamp 

of approval of a Judge of Compensation.  

Most claims are worth substantially more than the 

estimate of the carrier’s medical expert. Accordingly, a 

carrier’s voluntary tender of a percentage of permanent 

disability benefits should be considered only a down 

payment on the ultimate settlement award.  If you receive 

such a check you may cash it, without fear that doing so 

constitutes a final settlement of your claim.  Thereafter, 

schedule an appointment with a workers’ compensation 

attorney so that you may obtain the full value of your 

claim!  At the time your case is settled or otherwise 
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resolved, the insurance carrier will receive a credit for the 

dollar amount it voluntarily paid to you.   

Insurance carriers do not issue voluntary tenders to be 

magnanimous.  Rather, their motivation is economical 

and sometimes vengeful, since the Court will not assess an 

attorneys’ fee on a “bona fide” voluntary tender, which is 

issued within 26 weeks of the date you were released from 

medical treatment.  The attorney’s fees will be based upon 

the net amount you receive on a settlement award, after 

the carrier receives a credit for a bona fide voluntary 

tender.  Since the insurance carrier pays more than half of 

the legal fee on accepted permanency claims, the carrier 

has an interest in reducing the fees of your attorney.  

Some carriers also use voluntary tenders to punish 

attorneys who they view as overly aggressive in protecting 

the rights of their clients.  For example, if your attorney 

filed several Motions for Medical Treatment on your 

behalf, an unscrupulous claims adjuster may issue a 

voluntary payment to both reduce legal expenses on the 

claim, and to retaliate against your attorney for zealously 

protecting your rights, to discourage her from filing 

Motions in future claims.  Legislation has been proposed 

to change the voluntary tender rule, so that an attorneys’ 

fee is based upon the entire award if an advance is made 

after litigation is started.   
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CHAPTER 10 
 

THE WORKERS’ COMPENSATION 

SETTLEMENT PROCESS 

Your attorney cannot begin the process of negotiating a 

settlement of your claim until the reports of all of the 

medical experts who performed permanency evaluations 

have been received.  Thereafter, your attorney and the 

attorney for the insurance carrier will begin to discuss the 

nature and extent of your injuries.   

What Occurs During a “Pre-Trial Conference,” 

And Do I Need to Appear in Court for It?    

Once all of the expert reports have been received, your 

attorney will attend a “pre-trial conference” in the 

Workers’ Compensation Court with the insurance carrier’s 

attorney.  You should not appear in Court unless 

instructed to do so by your attorney.  The conferences are 

usually held in the chambers of the Judge of 

Compensation.   Only attorneys participate in the pre-trial 

conference, although some insurance carriers also send 

claims adjusters to join in the discussions.   

At the conference, the parties will discuss all of the issues 

in dispute, including any gaps in temporary disability 
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payments which were not previously resolved by a motion, 

as well as any unpaid medical bills or liens. Your attorney 

will review the history of medical treatment you received 

with the carrier’s attorney, and point out the objective 

evidence that you sustained a permanent injury.  If you 

suffered from a pre-existing medical condition, the 

attorneys will also argue about the credit the insurance 

carrier should receive for the prior injury.  Multiple 

conferences may be required to review all of the 

outstanding issues, or obtain additional information 

regarding questions which may arise during a conference.  

After all of the relevant information has been received and 

discussed by the parties, the Judge of Compensation will 

then adjourn your case to enable the insurance carrier’s 

attorney to obtain settlement authority from his client, the 

workers’ compensation carrier. 

Following the pre-trial conference, the insurance 

carrier’s attorney will generally write a letter to the 

claims adjuster, setting forth his opinion regarding the 

settlement value of your claim, and requesting 

authorization to extend a settlement offer to resolve the 

claim.  Your attorney will contact you once an offer has 

been received to discuss whether you should accept the 

offer or make a counter-offer.   
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What is a Fair Settlement Value for My Permanent 

Partial Disability Claim?   

Most claims for partial permanent disability benefits settle 

somewhere between the estimates provided by the 

competing medical experts. The dollar value of the claim 

will depend on several factors, including: 

• Your average weekly wage at the time of the accident. 

• The amount of lost time from work.  

• The results of objective medical testing. 

• The nature and amount of treatment provided, and 

whether that treatment was authorized through 

workers’ compensation.  

• Any permanent work restrictions as a result of the 

accident, which prevent you from continuing in the 

same line of work, or require your employer to provide 

you with ongoing accommodations to do your job. 

• Your level of impairment at both work and home. 

• Any recreational activities you are unable to enjoy as a 

result of your injuries.    

• A comparison between your pre-accident disability 

level and current disability level if you had a pre-

existing injury.   
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• The nature and extent of medical treatment you 

underwent.  Generally, if you had surgery the value of 

the permanency claim increases. 

If the medical testing failed to reveal objective evidence of 

an injury and you only received minimal medical 

treatment, you will most likely receive a token settlement 

offer, since the insurance carrier knows that your case 

could be dismissed at a Trial.  The settlement award should 

reflect the degree to which your injury has limited your 

ability to work and engage in your usual activities.  Please 

see the “Permanent Disability” chapter for information on 

how the dollar amount of the award is calculated. 

You must remember that when there is a dispute over a 

claim, and either side may prevail at Trial, a fair 

settlement represents a compromise between the highest 

amount you could be awarded, and possibility of an 

outright dismissal of the claim.   

What Is a Reasonable Time to Wait for A 

Settlement Offer? 

There are a multitude of reasons why a settlement of your 

claim could be delayed.  If the experts were not provided 

with all of your medical records at the time of your 

permanency examination, the case may be adjourned in 
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order to obtain supplemental reports from the experts.   If 

you failed to provide the experts with a history of a prior 

accident, your case will be delayed to obtain those records.  

Even when all of the records have been provided and the 

expert reports have been completed, the insurance 

carrier’s attorney usually needs at least 6 weeks to obtain 

settlement authority from the carrier to resolve your 

claim, from the time a settlement demand has been made 

by your attorney.   

If you were employed by a municipality or public school 

district, it will take even longer to obtain settlement 

authority since the employer’s attorney must generally 

meet with an entire board in order to obtain authorization 

for a settlement.  Additional time will also be required if 

the workers’ compensation insurance policy provides the 

insured (your employer) with the right to reject a 

settlement proposal.  Human nature suggests that if your 

employer harbors animosity towards you it may take more 

time and effort for the carrier’s attorney to convince them 

that a settlement offer should be extended as opposed to 

forcing a Trial on your claim.  
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Is There Any Way to Force the Insurance Carrier 

to Make a Settlement Offer?   

Neither party may be forced into a settlement, although 

some Judges are adept at pressuring one side or the other 

to “make a deal.”  If the parties cannot come to an 

agreement on their own, they may ask the Judge of 

Compensation to review the medical reports and provide 

her opinion on the value of the claim.  The Judge may 

advise the insurance carrier’s attorney that she believes 

the settlement offer is too low.  If so, the insurance 

carrier’s attorney will generally request an adjournment to 

consult with the carrier about whether to increase the 

offer based upon the Judge’s recommendation.  On the 

other hand, the Judge may advise your attorney that your 

expectations are too high, and that the offer is fair or even 

too generous.  If the Judge finds the settlement proposal 

to be fair, the insurance carrier is unlikely to increase the 

offer short of a dramatic change in circumstances.   

You may also reject the settlement proposal 

recommended by the Judge of Compensation if you 

believe it is unfair.  However, keep in mind that the Judge 

is only likely to change his opinion if your testimony is 

compelling enough to persuade him that his original 

evaluation of your claim was incorrect.  The vanity of 
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some Judges prevents them from ever admitting that their 

original settlement analysis was flawed.  Such a jurist will 

reflexively award the same amount at Trial, or could even 

“punish” the party which rejected their recommendation, 

by awarding more money if the insurance carrier refused 

to follow her recommendation or less money if the injured 

worker rejected her settlement proposal.  Although the 

Judge could certainly be persuaded at Trial that the 

opinion she provided at the Pre-Trial Conference was 

incorrect after listening to your testimony, many Judges 

reflexively stick to their original estimates of disability to 

encourage more settlements.  

Why Do I Need Appear in Court if I Reached an 

Agreement With the Insurance Carrier to Settle 

My Claim?   

Unlike a Superior Court claim, in which the plaintiff 

usually just signs a Release Agreement to memorialize a 

settlement, a Court Appearance is required to process a 

workers’ compensation settlement.  If the parties attempt 

to enter into a private settlement, without the approval of 

the Court, it cannot be enforced by the Division of 

Workers’ Compensation.  The insurance carrier may thus 

require you to appear in Court before it agrees to pay any 

settlement award.   
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If you moved out of state, or for other good cause shown, 

the Judge of Compensation may permit you to sign an 

Affidavit in lieu of a making a Court appearance.  Unless 

you are truly unable to make the trip to Court though, 

most judges will require you to testify in person before 

approving of any settlement.   

Once a settlement has been reached, you will be instructed 

to appear in Court on the next hearing date for your case. 

The purpose of the hearing is to: (1) to confirm “on the 

record” that you understand the settlement offer and wish 

to accept it; (2) for the Judge make a ruling that the 

settlement award is fair; and (3) set a baseline for the 

limitations you suffer due to the injury, in the event it is 

necessary to reopen your claim.   

How Should I Prepare For the Settlement Hearing? 

Depending upon the type of settlement which was 

negotiated, you may not need to 

speak much at the Hearing, 

aside from assenting to the 

terms of the agreement.  If the 

settlement includes the right to 

“reopen” your claim, you will also need to testify about the 

nature of your pain and explain your limitations.  You 
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should thus make a list of your complaints in the days 

leading up the Hearing, to help you recall the manner in 

which your injuries have affected your everyday living.   

You must dress appropriately for your day in Court.  

While there is no need for you to come to Court dressed in 

a business suit, you must have a neat and clean 

presentation in order to show respect for the institution.  I 

would advise against wearing shorts, sweatpants, short 

skirts, revealing tops for woman, flip-flops, baseball hats, 

or any clothing which looks like you just rolled out of bed.  

There are Judges who will refuse to process a settlement if 

a claimant is dressed inappropriately.  One Judge directed 

a claimant to the local Walmart to purchase a new outfit, 

when she arrived in Court in shorts and a low-cut top.  

Use your common sense in your choice of a wardrobe to 

avoid that uncomfortable scenario.   

What Happens On The Day Of My Settlement 

Hearing Process?   

You must check in with the security guard who will be 

stationed at the entrance of the Division of Workers’ 

Compensation.  Have a seat in the waiting area and your 

attorney will meet you when she is finished checking in 

with the Judge.  Do not be alarmed if your attorney does 
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not come out to meet you immediately.  She is most likely 

in the Judge’s chambers, awaiting her turn for the Judge 

to review your settlement paperwork, which is done the 

morning of the Hearing.  Your attorney will thereafter 

present you with the Order Approving Settlement, which 

sets forth the amount of the settlement award, and the 

deductions which are set by the Judge for costs and fees.  

You should compute the net amount you will receive with 

your attorney, after the deduction of all costs and fees.  

Your attorney should then go over the questions you will 

be asked during the Hearing, to obtain the Court’s 

approval of the settlement.   

Since many cases are scheduled every day before each 

Judge of Compensation, you may need to wait through 

several other Hearings before your case is called.  Each 

Judge has a different style for handling settlement 

hearings.  Your attorney should make you aware of the 

procedures followed by the particular Judge assigned to 

your case.  Most Judges will take the settlements involving 

the largest awards last.  Some Judges like to explain the 

implications of a settlement to you themselves, while 

others will cede that responsibility to your attorney. To 

help prepare you for the hearing process and familiarize 
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yourself with the Judge’s style, you may wish to wait in the 

Courtroom to listen to other settlements being processed.   

Before you begin to testify (answer questions under oath 

in the presence of the Judge), you will be sworn in by the 

court reporter.  You may use the religious book of your 

preference or merely affirm to tell the truth.   

What Is a Section 20 Settlement Award?   

The term “section 20” refers to the portion of the Workers’ 

Compensation Act (NJSA 34:15-20) which outlines the 

basis for entering into a “lump sum” settlement agreement 

between the injured worker and the employer.  A 

settlement reached under section 20 forever ends the 

right of the worker to return to the Court for additional 

benefits.  This type of settlement is only permitted if the 

accident was denied by the employer, if there is a dispute 

regarding causal relationship between the accident and 

injuries, or if it is questionable that the injury was 

permanent in nature.  Since an award under NJSA 34:15-

20 is not considered a payment of “compensation,” it may 

be paid in a lump sum, rather than on a weekly basis.   
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What Are the Drawbacks of Settling A Claim 

Under Section 20? 

While you may prefer to receive your entire net award up-

front, you are giving up significant rights in the future in 

exchange for such a settlement.  Some Judges are 

reluctant to approve section 20 awards, since they 

completely terminate the injured workers’ right to receive 

future medical treatment or benefits related to the 

accident, through workers’ compensation.  If you have 

private health insurance though, you may consider it a 

blessing that you do not need to deal with obtaining the 

approval of a workers’ compensation carrier to receive 

future medical treatment.   Moreover, if there is a new 

accident or injury, a section 20 settlement does not 

foreclose the possibility of filing of a new claim.   

What Are the Terms of a Non-Section 20 

Settlement Agreement?  

If the insurance carrier agrees to a settlement of your 

claim under NJSA 34:15-22 of the Workers’ 

Compensation Act, you may reopen your case if you need 

additional medical treatment or if your symptoms 

significantly worsen within two years of the date of your 

last workers’ compensation benefit, including authorized 

medical treatment.  Accordingly, the only right you give 
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up by settling your claim at a specific disability level is 

your right to a Trial, at which time the Judge would hear 

your testimony, as well as the testimony of the medical 

experts, to make a determination regarding your level of 

permanent disability. Orders Approving Settlement  

generally include language indicating that the Respondent 

has paid or will pay all reasonable and customary charges 

for outstanding bills related to authorized medical 

treatment.  The Order will also set forth the degree of 

permanent disability which the parties agree you suffered 

as a result of the accident.  As outlined in Chapter 9, the 

percentage of permanent disability awarded corresponds 

to a specific dollar amount of weekly benefits, based upon 

the year of the accident, your wages, and extent of the 

injury sustained to each body part.   

Why Will I Only Be Receiving Part of the Weekly 

Permanent Disability Benefits Up Front?   

Unlike a “lump sum” award under Section 20, which is 

not considered to be a payment of compensation, all 

compensation awards in New Jersey are payable on a 

weekly basis, since their purpose is to replace the injured 

worker’s income.  As outlined in Chapter 9, the 

percentage of permanent disability awarded corresponds 

to the number of weeks of benefits to be paid, at a rate of 
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no more than 70% of your average wage.  The second 

page of the Order Approving Settlement (“OAS”) sets 

forth the number of weeks and weekly rate you will be 

receiving in the settlement.  See, Appendix G for sample 

OAS.  After the settlement is processed, the insurance 

carrier will pay the accrued benefits to you upfront, less 

your share of costs and fees.   

The term “accrued benefits” refers to the number of weeks 

which have passed since the date you last received either 

temporary or permanent disability benefits from the 

workers’ compensation carrier.  For example, if you 

received temporary disability benefits until March 1, 2016, 

and the insurance carrier cuts your first check for partial 

permanent disability benefits on March 1, 2017, you will be 

receiving approximately 52 weeks of benefits up front at 

your permanent weekly rate, less your share of costs and 

fees.  If the benefits have not all accrued, the remaining 

weeks will be paid at your permanent disability rate until 

the settlement award has been completely paid out.   

What Statements Must I Make at the Hearing to 

Ensure that the Court Approves of the Settlement?   

If you are receiving a “section 20” or “lump sum” 

settlement award, your testimony will be very brief.  Your 
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attorney will review the settlement figures with you when 

you are on the witness stand, and ask you to confirm that 

you understand that by accepting this settlement your 

case will be closed forever, with no opportunity to seek 

additional payments from the insurance carrier or 

employer for medical bills or any other benefits.  If any 

medical bills remain in dispute, you must pay them out of 

the proceeds of your settlement, or make a separate 

agreement with that provider. You must simply affirm 

that you understand and agree to these terms.  If you 

waiver, the Judge may not approve of the settlement, and 

instead set your case down for a Trial. 

No matter your age, the Court will also require you to 

testify about your eligibility for Medicare at the settlement 

hearing.  Federal law provides that Medicare’s interests 

must be taken into consideration whenever a personal 

injury or workers’ compensation case is resolved, to 

ensure that the parties are not inappropriately diverting 

the cost of medical treatment to Medicare in order to 

make deal.  If you are not a Medicare recipient, the 

inquiry will end there.  By contrast, if you are enrolled in 

Medicare, your attorney will ask you whether any of the 

medical treatment you received related to the work injury 

was paid by Medicare, and must present documentation 
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from Medicare confirming that it did not pay any medical 

bills related to your injury.  If Medicare did pay for some 

medical treatment which may have been related to the 

work injury, the carrier must obtain a printout of the 

“conditional payments” made by Medicare, which must be 

either paid by the carrier or paid out of the proceeds of 

your settlement award. 

Why Must I Testify About My Injuries If My Case 

Has Been Settled?   

Additional testimony is necessary if your case is being 

settled pursuant to NJSA 34:15-22, with a right to reopen 

your claim.  Beyond affirming that you agree to the terms 

of the settlement, you will need to explain in Court how 

the work injuries have affected your life.  To finalize the 

settlement, the Judge of Compensation must find that you 

fully understand the terms and that the settlement fairly 

compensates you for your injuries.  Keep in mind that 

although your case has already been tentatively settled, 

pending the approval of the Court, if you fail to place 

complaints on the record to justify the payment of an 

award, the attorney for the insurance carrier could revoke 

the offer, although this scenario is highly unusual.  

Accordingly, if you are unable to enunciate any complaints 
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regarding your injuries, the negotiated settlement 

agreement could fall apart during the Hearing. 

How Many Details Must I Share with the Court 

Concerning the Nature and Extent of My 

Disability at the Settlement Hearing?   

Since you may return to Court if your condition 

significantly deteriorates or if you need additional medical 

treatment related to your work injuries, it is important to 

place some bright lines on the record regarding your 

limitations due to the accident.  For instance, it is not 

sufficient to merely indicate that you suffer from pain in 

your lower back.  You should describe the pain – is a 

burning or stabbing pain, or merely an ache?  Where 

precisely do you experience the pain?  Is the pain in your 

mid-back, or predominantly on one side?  Does the pain 

radiate into either one of your legs?  How far down each 

leg?  Please see Chapter 12 for an explanation of how your 

testimony during a settlement Hearing or a Trial will 

affect your right to receive additional benefits in the event 

your claim is reopened.  

When Will I Start Receiving My Partial Permanent 

Disability Checks? 

At the conclusion of the settlement hearing your attorney 

will provide you with a copy of the Order Approving 
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Settlement (“OAS”).  You should keep the OAS in a safe 

place for future reference.  The Workers’ Compensation 

Act provides that the insurance carrier must issue the first 

check for all net accrued benefits within 60 days of the day 

the Order was entered by the Court.  However, most 

carriers will process the settlement award within 4-6 

weeks.  Thereafter, depending upon the specific carrier 

involved, the remaining weekly benefits will be paid out 

every 2-4 weeks, until the net award is paid in full.   

What Effect Will A Workers’ Compensation Partial 

Total Disability Settlement Have on My Social 

Security Benefits?  

Federal law provides that before your full retirement age, 

an individual cannot be paid more than 80% of his 

average cumulative earnings, known as the “80% ACE” 

rule. If you receive an award of partial total disability 

benefits, your social security benefits may thus be reduced 

if your combined benefits exceed your 80% ACE.   The 

offset which the Social Security Administration (“SSA”) 

takes for partial permanent workers’ compensation 

benefits is only applied for the specific dates through 

which you receive those benefits.  Thus, if your workers’ 

compensation award is all accrued and represents 

payment for the period prior to the date you began to 
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receive social security benefits, than the SSA will not take 

any offset. The offset will end after you reach full 

retirement age, which varies depending on your year of 

birth, under the guidelines of the SSA. 

What Effect Will a “Lump Sum” Settlement Have 

on My Social Security Benefits?  

The same 80% ACE rule applies even if you receive a lump 

sum settlement as opposed to weekly partial permanent 

disability benefits.  In order to more accurately reflect the 

reality of a lump sum payment and avoid having your social 

security benefits being wiped out by a large offset from a 

lump sum settlement, you should ask your attorney to 

provide you with a written breakdown of the gross “section 

20” settlement, on a monthly basis, stretched over your 

remaining lifetime.  For example, if you are a social security 

recipient and received a section 20 award of $25,000, your 

attorney may prepare an addendum to the OAS with 

Dismissal, outlining the monthly equivalent of the award, for 

you to provide to the Social Security Administration, i.e.:  

Gross Settlement:  $25,000.00 

Less costs/fees:  ($5000.00) 

Net Settlement:  $20,000.00 
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Lifetime Expectancy: 15 years: 180 months 

Monthly Net Settlement: $111.11 

While the SSA is not bound by the findings of the New 

Jersey Compensation Court, or the analysis of your 

attorney, if the calculation makes sense, the federal 

government will generally accept that amount as the offset.   
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CHAPTER 11 
 

TRIAL PRACTICE IN THE DIVISION OF 

WORKERS’ COMPENSATION 

You will be disappointed if you expect to see the level of 

courtroom drama depicted on the big screen in the 

Division of Workers’ Compensation.  While there are 

always a few moments during any trial which include a 

surprise question or unanticipated answer, explosive 

testimony is rare in the Division.   

How Is the Value of My Claim Effected by The Judge 

of Compensation Who Is Assigned to Hear My Case? 

Unlike a Superior Court case in New Jersey, which would 

be decided by a jury of 6-12 people, workers’ compensation 

cases involve a “bench trial,” in which the Judge of 

Compensation decides both questions of fact and law.  All 

judges are appointed by the Governor, often based on 

political ties rather than expertise.  

Judges are human beings, with their own set of biases, 

likes, and dislikes.  You should ask your attorney of the 

inclinations of the Judge assigned to your case.  Is the 

Judge naturally sympathetic to injured workers?  Was the 

Judge a former insurance defense attorney or an attorney 
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for a Union?  Is the Judge more worried about providing a 

windfall to an undeserving petitioner, than he is about 

ensuring that an injured worker is adequately 

compensated?  Some Judges see fraud around every 

corner, while others are more leary about the tactics of 

insurance carriers.  There are a few Judges who are 

compassionate, and several who believe that most 

claimants are trying to milk the system.  I wish that I 

could report that the value of a claim in one county in New 

Jersey was the same as a value of a claim in another 

county.  Unfortunately, while the same chart of disabilities 

applies in every case, where your compensation award 

lands on that chart is disproportionately impacted by 

which Judge is assigned to hear your case. Accordingly, 

your attorney may recommend that you reject a 

settlement offer and hold out for a higher award at Trial if 

you are lucky enough to have your case assigned to a more 

generous jurist.  On the other hand, if your case is listed 

with a Judge who is more concerned with protecting 

insurance carriers from overpayments, your attorney is 

more likely to recommend a settlement offer to avoid the 

risk of a dismissal or lower award at Trial. 
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How Should I Begin Preparing for a Trial? 

In the weeks leading up to the Trial you should think 

about the ways in which the injury has affected your 

everyday activities, at work and at home.  Hopefully you 

have learned methods of compensating for your injury, 

which enable you to live a normal life and forget about 

your injury.  However, you must be prepared to explain 

the details of how your daily movements and activities 

have been changed due to the injury.  For instance, you 

might explain that while you are still able to go up and 

down stairs, you must now take one step at a time and 

hold the railing due to your injury.  Even if your injuries 

do not prevent you from performing an activity, you 

should note if the activity causes you pain or it takes you 

longer to perform. It would be helpful if you paid close 

attention to your daily activities while you are awaiting 

Trial, writing down the specific ways in which your life has 

changed due to the work injury.   

Your attorney should obviously review the case with you 

prior to the Trial, and discuss all the issues which will be 

presented to the Court.  Most attorneys prepare their 

clients for testifying immediately prior to the settlement 

hearing, while waiting in Court.  Unfortunately, your time 

before the Judge of Compensation is often limited, so only 
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relevant information should be presented to the Court.  

Do not be alarmed if your attorney cuts you off during 

preparation for your testimony, to keep you on track.  She 

is not being rude.  She is trying to focus your testimony on 

the issues which are important to the Court to win your 

case.   If you have a tendency to ramble on, you must have 

the discipline to stay on topic when answering questions 

about your injury.  On the other hand, if you are a quiet, 

reserved person, you may have difficulty talking about 

yourself. It is therefore critical that you practice 

explaining your injuries so that you do not freeze up in 

Court.  Speak with a friend or family member to help you 

remember all of the ways in which your injury affects you, 

and practice your testimony by discussing your limitations 

with them and in front of a mirror.   

What Is the Procedure on the Day My Case Is 

Scheduled for a Trial?   

Several cases may be scheduled for Trial on the same day, 

at either 9am or 1:30pm.  When you arrive at the Division 

of Compensation you should wait for your attorney in the 

area outside of the courtrooms.  Do not be alarmed if your 

attorney does not appear to greet you immediately.  Get 

comfortable and acquaint yourself with the building by 

locating the restroom and walking off your nerves.  Your 
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attorney will check in with you after she speaks with the 

Judge and the insurance carrier’s attorney.  Court is in 

session between 9am – 12:30pm and 1:30pm - 4:30pm.  

Most Judges hold settlement conferences first and begin 

processing settlements mid-morning.  Trials usually do 

not get reached until early afternoon. 

Your attorney will review the issues with you again as you 

are waiting for the Judge to reach your case.  Do not be 

afraid to bring up any facts you are unsure of now with 

your attorney.  Please do not wait until you are on the 

stand to raise an issue for the first time!  Discuss any 

issues of concern with your attorney prior to taking the 

witness stand.  Although the Judge may have reviewed 

your medical records prior to the Trial, you should assume 

that the Judge is a blank slate on which you and your 

attorney will be writing your story.   

Before testifying, you will be sworn in by the court reporter.  

You may use the religious book of your preference or 

merely affirm to tell the truth.  Your testimony will begin 

with answering questions from your own lawyer – referred 

to as “direct testimony.”   Thereafter, the insurance carrier’s 

attorney will have the opportunity to “cross examine” you.   
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Direct Examination: Answering Questions by 

Your Own Attorney in Court 

The purpose of your testimony in Court is to lay out all the 

disputed aspects of your claim in the most favorable light.  

Your testimony should follow a logical pattern, so that the 

Judge can follow the relevant 

facts and make a decision.  

Your attorney will create an 

outline for you to tell your 

story with the questions she 

asks you on the record, in front of the Judge.  Only you 

may tell your story though – your attorney cannot testify 

for you by asking “leading questions,” to which you 

answer yes or no.   

Your attorney will not spend a lot of time eliciting facts 

which have been stipulated as true by the insurance 

carrier.  For example, if your employer admits that an 

accident occurred, then it will not be necessary for you to 

testify about the fine details surrounding the accident.  

You will only need to provide a general description of how 

the accident happened, and the manner in which your 

body was impacted by the trauma.  For instance, if you fell 

12 feet from a roof, you need not provide the Court with 

details about why you were on the roof and what sort of 
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material you were using that day.  It is more important for 

you to explain the details of the trauma, i.e.: that you 

struck a fence on the way down, breaking it, and then 

landed on concrete, feeling immediate pain in your back, 

neck, and shoulder.  On the other hand, if the accident 

was denied by your employer, then your attorney will ask 

you to elaborate on the details leading up to the accident, 

such as how it occurred, and who was present at the time 

you were hurt. You must indicate if you are unsure of a 

particular fact, or do not know the answer to a question.  

Otherwise, your credibility will be significantly 

undermined if your statement turns out to be untrue.   

Your attorney’s job is to help you illustrate to the Court 

how your injuries are affecting your life.  She will guide 

you through a set of questions designed to elicit the most 

relevant and compelling information to persuade the 

Judge regarding the facts at issue in your case.  Listen to 

the questions asked by your attorney and try not to 

answer far beyond the scope of the question.  That does 

not mean that you should provide short, yes or no 

responses when answering the questions of your own 

lawyer. Remember – only you can tell your story with 

guidance from your attorney.   



© 2018 Pezzano Mickey & Bornstein, LLP Page 128 

What to Expect During Cross Examination 

You should approach the cross-examination questions of 

the insurance carrier attorney much differently than direct 

examination.  The other attorney will attempt to poke 

holes in your testimony, to either catch you in a lie or an 

exaggeration.  Every defense attorney has a different style.  

The most effective cross examiners often start off with 

friendly questions, so that you will let down your guard. 

You should be courteous and truthful when answering all 

questions.  However, do not fall into the trap of answering 

yes to every question just to be agreeable to the friendly 

cross-examiner.  The defense attorney is trying to paint his 

own picture for the Court, so you must vigilantly listen to 

his questions and deny any facts which you are unsure 

about, or indicate if your memory is failing you.  On the 

other hand, you will appear to hiding something if you 

indicate that “you do not recall” in response to every single 

question.  In short – pay attention closely to the questions 

and answer honestly. Do not forget that Judges are human 

beings, who hear stories like yours every day.  If the Judge 

feels that you are being evasive or he does not like your 

attitude, he may rule against you or limit your award.   

A fertile ground for cross-examination is the issue of prior 

accidents.  Please do not make the mistake of denying a 
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prior accident because you feel it is irrelevant.  The 

insurance carrier will have a list of every single prior work 

injury, fender-bender, or insurance claim you ever made 

during your lifetime.  A prior accident may very well be 

irrelevant to your workers’ compensation case.  But you 

cannot make it disappear by denying it, or playing games 

on the stand.  If a prior injury occurred but was minimal, 

just admit it, explain how quickly you recovered from it, 

and what limitations you suffered from it, if any.  If you 

received a settlement from a prior accident you should keep 

in mind that the insurance carrier’s attorney may have the 

transcript from your testimony in that case.  Your attorney 

should have reviewed this prior transcript with you in 

detail, to make sure that you do not contradict yourself.   

Keep in mind that your attorney cannot come to your 

rescue during cross-examination by yelling “objection” 

every time you are asked a tough question on the stand.  

Courtroom dramas on television are rarely accurate.  After 

the insurance carrier’s attorney finishes his questions, 

your own attorney will have an opportunity on “re-direct” 

to clarify any misrepresentations which arose during 

cross-examinations. If you misspoke during cross-

examination, now is the time for you to correct the record.   
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What Happens in the Trial After I Testify? 

Trials in the Division of Workers’ Compensation are not 

continuous in that multiple witnesses do not testify 

immediately after one another.  Generally, only one witness 

testifies every day the case is listed for Trial, since the Court 

must address multiple cases on a daily basis.  After each 

witness testifies, the case will be adjourned at least “one 

cycle,” which is three weeks.  Accordingly, a Trial may take 

more than six months to be completed, depending upon 

the number of witnesses scheduled to testify.   

After your testimony has been completed, your attorney 

will call any lay witnesses (non-experts) to the stand if 

necessary to establish a particular factual element of your 

case.  For example, if the accident was denied by your 

employer, a co-worker who was present when the accident 

occurred may be subpoenaed to testify.  If family 

members are able to articulate how the injuries impact 

your life it would be helpful if least one of them could 

testify on your behalf.  Keep in mind however, that the 

Court frowns upon duplicative testimony and will not 

appreciate hearing from multiple witnesses who do not 

add any new facts to the record.   
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The workers’ compensation carrier’s attorney may also call 

lay witnesses to contradict or undermine your testimony.  

If your employer disputes your injury, do not be surprised 

to see your supervisor or one of your co-workers testify that 

they never witnessed any accident, or that your injuries are 

not as substantial as you claim.  You should be present 

during such testimony, to look these witnesses in the eye 

and make it more uncomfortable for them to lie.  It is also 

critical for you to listen to their testimony to assist your 

attorney in preparing cross-examination of such lay 

witnesses.  You may also be called back to the stand to 

explain why their testimony was incorrect.   

Once all fact witnesses are finished testifying, your attorney 

will schedule the medical experts to appear on your behalf.  

These are the experts who evaluated you for the purpose of 

estimating your permanent disability as a result of the 

accident.  Treating physicians rarely appear in Court, both 

because of their busy schedules and the high cost of paying 

for their appearance at Trial.  The medical experts who will 

be called to the stand are experienced in providing 

testimony before the Workers’ Compensation Court, and 

understand the New Jersey disability schedule.  Your 

attorney will review the objective medical evidence of 

injury with each expert, and ask them to explain their 



© 2018 Pezzano Mickey & Bornstein, LLP Page 132 

estimate of disability to the Court, and why it is causally 

related to the work accident.  The other attorney will go 

through the same process with the insurance carrier’s 

medical experts, trying to persuade the Court that the 

injuries had a minimal impact, if any, on your functional 

abilities and/or were unrelated to the work accident. 

There are generally no closing statements made by 

attorneys in the Division of Workers’ Compensation.  

After all witnesses have testified, the Court will 

unceremoniously close the record, and then take some 

time to review the transcripts of the testimony before 

rendering a decision.  Both parties should submit Trial 

briefs to summarize the testimony and try to persuade the 

Court to rule on behalf of their clients.  Thereafter, it could 

take weeks or even months for the Judge to write an 

opinion on your case.  Your attorney has little control over 

when the Court will issue a written opinion, although the 

Chief Judge of the Division may pressure the errant Judge 

who lags far behind in issuing rulings.  

What is the Process After the Court Issues an 

Opinion on My Case? 

The Judge of Compensation may summon both attorneys 

back to Court to read his decision into the record.  A 
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Judge may also prepare a written decision which will be 

provided to one of the attorneys, with a directive to 

prepare an Order for Judgment consistent with his ruling.  

If the Judge rules in your favor, the insurance carrier must 

begin payment of accrued benefits pursuant to the 

judgment within 60 days of the date of the Order, unless 

an appeal is filed and a stay is granted.  

What If I Disagree With the Judge’s Decision 

Following a Trial? 

Both parties have 45 days from the date the final Order is 

signed by the Judge to file an appeal.  If the insurance 

carrier disagrees with the Court’s decision their attorney 

they may file an appeal to the Appellate Division of the 

Superior Court of New Jersey, and request that the Court 

enter a “stay” of the judgment, which allows the carrier to 

postpone payment of the award until the appeal is heard.  

You may also wish to file an appeal.  However, your 

attorney is not required to file an appeal on your behalf, 

and may refuse to do so if she believes that there is little 

chance of success on the appeal.  Of course, you may 

retain the services of another attorney to file the appeal.   

The Appellate Division will only overturn a decision of the 

Division of Workers’ Compensation if the Judge applied 
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the law incorrectly, or if a factual finding could not have 

reasonably been reached based upon the credible evidence 

produced at Trial.  In other words, it is very difficult to 

overturn the decision of a Judge of Compensation, if the 

decision was based upon his interpretation of the facts, 

such as the degree of your disability. The Appellate Division 

gives great deference to the expertise of the Judge of 

Compensation.  An appeal is unlikely to be successful if the 

Judge’s decision solely hinged on his evaluation of the 

credibility of the parties.   This standard again illustrates 

the importance of which Judge of Compensation is 

assigned to hear your case.   
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CHAPTER 12 
 

REOPENER CLAIMS 

Settlements or judgments entered in the Division of 

Workers’ Compensation may include the right to “reopen” 

the claim, depending upon the type of award.  As 

explained in Chapter 10, only a lump sum settlement 

under “section 20” of the Workers’ Compensation Act is 

final and cannot be revived to obtain additional benefits.  

If you received a workers’ compensation award in the past 

and cannot recall whether it included a right to reopen, 

you should contact your attorney or look at the Court 

Order you received at the time of settlement.  If the 

paperwork you received at the settlement hearing is 

entitled “Order Approving Settlement with Dismissal 

NJSA 34:15-20,” then you cannot reopen your case to 

receive additional medical treatment or benefits through 

workers’ compensation.  See, Appendix I.   

What is the Deadline for Reopening a Workers’ 

Compensation Claim? 

If you received judgement or settlement which includes a 

right to reopen the claim you must file an “Application for 

Review or Modification of Award” within two years. See, 
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Appendix J.  The two year deadline starts to run as of the 

date you received your last workers’ compensation benefit, 

including authorized medical care.  Thus, it is often a 

“moving” deadline, since you may have additional time to 

file if the workers’ compensation carrier subsequently 

authorizes you for more medical treatment, or if your 

settlement benefits for partial permanent disability benefits 

continue to be paid out for a period after the Order is 

entered. The following examples illustrate this point: 

(1) All of the weekly benefits due under the OAS are 
accrued and payable immediately after the Order is 
entered. 

You will then be receiving all of the weekly benefits 

up front, less costs and fees, within 60 days of the 

entry of the Order.  The deadline for reopening this 

claim is 2 years from the date your one and only 

check is received.     

(2) Not all of the benefits were accrued under the OAS, 
so you continued to receive checks for partial 
permanent disability benefits every 2-4 weeks.   

In this scenario, you will receive one check for all 

past due benefits, and thereafter will be entitled to 

weekly benefits, until the award has been paid in 

full.  The deadline for reopening this claim is 2 years 

from the date your last check is received.  Thus, if 
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you are receiving weekly permanency benefits for a 

three year period, you will have approximately 5 

years to file an application to reopen the claim from 

the date the OAS was first entered. 

(3) You received checks for partial permanent 
disability benefits every 2-4 weeks after entry of the 
OAS and you were authorized to return to active 
medical treatment.   

If you returned to active medical treatment after the 

entry of the OAS, the deadline for filing a reopener 

application may be pushed back even farther.  

Remember, the cut-off date for filing is two years 

from the date you received any type of workers’ 

compensation benefits, including authorized 

medical treatment.  The medical records and bills 

will provide proof of the last date of treatment.  Note 

that the deadline is based upon the actual date of 

treatment, rather than the date the medical bills are 

paid by the carrier.   

In all of the above examples, it is advisable to keep a copy 

of the last check you received, with the check stub and the 

post-marked envelope, to prove the date permanent 

disability benefits were last paid.  To ensure that the 

medical treatment you received was authorized by 
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workers’ compensation, it is advisable to obtain a copy of 

your doctor’s billing records, to confirm that payment was 

issued by the workers’ compensation carrier.  

I Continue To Suffer From The Same Pain Years 

After A Work Accident And I Am No Longer 

Receiving Benefits. Can I Apply For An Increased 

Permanent Disability Rating?  

You are not entitled to receive additional permanent 

disability benefits because you 

continue to suffer from the 

same pain and limitations for 

which you received your 

compensation award.  You were 

previously paid for the complaints you were experiencing 

at the time your original settlement award was entered.  If 

there is no change in your complaints or limitations, and 

you have not received any significant medical treatment, it 

is unlikely that the Court will award you additional 

permanency benefits.   However, you are certainly not 

prohibited from filing an Application to Modify Your 

Award.  It would be up to the Court to decide whether or 

not there is objective medical evidence sufficient to prove 

that your permanent disability level has increased.  If it is 

questionable whether disability has gotten worse, the 
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carrier may offer you a lump sum settlement in exchange 

for closing your claim forever.  Please note however, that 

the attorney who handled your original claim is not 

obligated to file an application to reopen the claim if she 

does not believe it is economically worthwhile to do so. 

What Happens If My Condition Gets Worst After I 

Settle My Workers’ Compensation Case? 

You should file an “Application for Review or Modification 

of Award” if your condition significantly deteriorates and 

your permanent disability level 

increases. Even if you do not believe 

that medical treatment can cure you, 

it is advisable for you to return to the 

doctor, preferably the authorized 

workers’ compensation physician, to document your 

condition. If the previously authorized physician believes 

that you need additional medical treatment which relates 

back to the original work accident, the workers’ 

compensation carrier should pay for this treatment.   
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What Should I Do If I Need Additional Medical 

Treatment After My Claim Is Settled And The 

Workers’ Compensation Carrier Will Not 

Respond To Me?  

Unless you receive a “Section 20” lump sum award, you will 

be advised at the time of the settlement hearing that you 

have the right to receive medical treatment related to the 

accident in the future.  Unfortunately, many carriers ignore 

requests to return to treatment.  You should therefore 

document all of the attempts you make to obtain 

authorization from the carrier for additional treatment.  

Initially, you should call the insurance carrier with your 

claim number in hand and ask to be connected to the 

claims adjuster currently assigned to your case.  Do not be 

surprised if you are only able to reach his voicemail, and he 

never returns your call.  Keep a written, chronological log 

of your efforts to reach the adjuster and call your attorney.  

Either you or your attorney should send a certified letter to 

the workers’ compensation carrier, formally requesting 

authorization for additional medical treatment, and 

warning that you will seek treatment with the provider of 

your choice if you are not directed to a particular doctor.   

If your request is still ignored by the carrier, you should 

contact the physician who primarily treated you after the 

work accident to request an appointment through your 
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health insurance.  Some physicians will not even schedule 

an appointment unless it is preauthorized through workers’ 

compensation.  However, others are only too happy to bill 

your health insurance if the treatment involves an “old” 

work injury for which the workers’ compensation claims 

file is now closed.   

If the doctor believes that you need additional medical 

treatment related to the accident, be sure to obtain a copy of 

his office note and provide it to your attorney.  That office 

note may be used to file a Motion for Medical Treatment 

with the Court, to force the workers’ compensation carrier to 

pay for the recommended treatment.  If the Motion is 

granted, your health insurance carrier has the right to be 

reimbursed by the workers’ compensation carrier for any 

benefits paid on your behalf.   

If your medical bills are paid by health insurance, your 

health insurance may assert a lien on any future 

settlement you receive through workers’ compensation 

and has the right to directly seek reimbursement from 

the workers’ compensation carrier.  The likelihood of a 

health insurance lien being asserted diminishes as more 

time passes between the original accident date and the 

medical treatment.  
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Medicare/Medicaid recipients may also obtain medical 

treatment outside of workers’ compensation.  However, 

federal law provides that treatment covered by Medicare 

must be reimbursed through workers’ compensation.  

Similarly, New Jersey law requires Medicaid recipients to 

reimburse the state for any benefits paid for a work 

related injury out of the proceeds of any monetary award 

received from workers’ compensation.  Accordingly, if you 

are a Medicare/Medicaid recipient, it is even more 

important for you to first request treatment through 

workers’ compensation.  See, Chapter 6 for additional 

information regarding Medicare.  

Am I Entitled to Receive Additional Temporary 

Disability Benefits When My Case is Reopened?  

If you resume active medical treatment, and you believe 

that you cannot work due to your injuries, then you 

should request an “out of work” note from the doctor, 

even if you do not currently have a job.  However, there 

are several scenarios which occur after a settlement or 

judgment is entered, which make it increasingly difficult 

for claimants to obtain temporary disability benefits: 

(1) You are working with a different employer and feel 

increasing pain when you work. 
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The workers’ compensation carrier will inevitably argue 

that your subsequent employment is exacerbating your 

injury, and will use it as an excuse to deny temporary 

disability benefits if you are taken out of work again when 

you return to active medical treatment.   Unless you were 

involved in a new specific accident, the mere fact that your 

symptoms flared up while you were employed elsewhere is 

not a basis to terminate the obligation of the workers’ 

compensation carrier to provide you with additional 

benefits.  However, if there was a specific, discrete 

incident in which you reinjured yourself at your new job, 

which may be classified as an accident, you should report 

it and file a new claim.  Let your doctor sort out whether 

your symptoms relate back to the original work accident, 

or the new incident.  If your inability to return to work 

relates back to the original work accident, you are entitled 

to again receive temporary disability benefits on that 

claim.  You should provide your attorney with a copy of 

your last paystub prior to being taken out of work. 

(2) I am out of work already and receiving 

unemployment benefits. 

Many claimants make the mistake of mentioning to their 

doctor that that are out of work at their first visit to the 
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doctor, who then fails to comment upon temporary 

disability.  To be eligible for unemployment benefits you 

must be “ready, willing, and able” to work.  So if you are 

physically unable to work, your temporary disability 

benefits should resume, and your unemployment benefits 

should stop.   

If your physician recommends additional treatment and 

you honestly do not believe that you could perform a job in 

your chosen profession if one was offered to you, then you 

should request an “out of work” note from the doctor.  Your 

attorney should then forward the out of work note to the 

workers’ compensation carrier, together with proof that 

you are currently collecting unemployment benefits.  If the 

carrier fails to begin payment of benefits, a Motion for 

Medical and Temporary Disability Benefits should be filed.  

Once temporary disability benefits are paid, you must 

reimburse the Division of Unemployment if there is any 

overlap in the dates you were paid workers’ compensation 

and unemployment benefits.  See, Chapter 8 for additional 

information regarding the interplay between workers’ 

compensation and unemployment benefits.  
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What is the Process for Obtaining Additional 

Permanent Disability Benefits? 

Even if you receive additional medical treatment after the 

initial settlement of your claim, there may not be a change 

in your overall permanent disability level.  To determine 

whether your disability level has increased you must be 

reevaluated by medical experts familiar with the New 

Jersey compensation schedule – preferably the same 

experts who examined you for the first permanency award 

you received. You will be set up for examinations with 

your own experts as well as the insurance carrier’s experts 

to determine whether they believe that your disability 

level has increased since the date of your last examination. 

See, Chapter 9 for a more detailed discussion regarding 

permanency examinations.  

How Does the Court Evaluate the Level of 

Permanent Disability on a Reopened Case? 

Each medical expert will review a copy of medical records 

of the treatment you received since the entry of the last 

settlement or judgment you received in the Division of 

Workers’ Compensation.  Based upon the results of the 

physical examination, the medical records, and your 

complaints regarding the injury, each expert will generate 

a narrative report, setting forth their opinion regarding 
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your current permanent disability level.  The Judge of 

Compensation will analyze the value of your reopened 

claim by comparing the increase in disability, if any, found 

by each expert.   

One difficulty faced by injured workers in reopener claims 

is caused by the inflated permanent disability ratings 

estimated by Petitioners’ experts in the original case.  The 

Court will compare the “increase” in the disability ratings 

found by each expert, rather than the overall estimate of 

disability.  Thus, if the Petitioner’s expert previously 

evaluated your disability at 75% partial total and you are 

still working at the time you attend reopener evaluations, 

the expert does not have much room to increase his 

permanent disability rating.   

Unless you underwent significant additional medical 

treatment, such as surgery, most insurance carrier experts 

will not find a substantial increase in permanent 

disability.  It is typical for insurance carrier experts to 

remind the Court that additional medical treatment does 

not necessarily equate to an increase in permanent 

disability, especially given that the purpose of the medical 

treatment was presumably to increase function.   
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If the insurance carrier expert finds no increase in your 

permanent disability level, the carrier may only offer you a 

minimal lump sum settlement under “section 20,” in 

exchange for a final dismissal of your claim.  At a Trial, 

your attorney would need to present objective medical 

evidence, such as a change in your MRI or EMG findings, 

to prove that your disability level has increased.  
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CHAPTER 13 
 

TOTAL DISABILITY CLAIMS 

Injured workers who are totally disabled as a result of a 

work injury in New Jersey 

certainly do not live out the 

remainder of their lives in 

the lap of luxury.  Their 

weekly benefits are capped at 

70% of the average wages they were being paid at the time 

of the accident, with no cost of living increases. 

Unfortunately, many total disability claimants live in 

poverty, even though their benefits continue past the date 

of usual retirement, until death.  So if you are able to 

return to work in any capacity after your injury, it may be 

preferable to accept a partial total award rather than 

fighting to be declared totally disabled.   

Under What Circumstances Would An Injured 

Worker Be Awarded Total Permanent Disability? 

If you are unable to return to work in any capacity you may 

be entitled to receive an award of total disability under the 

Workers’ Compensation Act.   You must be deemed 

permanently unemployable in all industries – not just in 

your chosen profession.  Please note that you are not 



© 2018 Pezzano Mickey & Bornstein, LLP Page 149 

automatically entitled to receive workers’ compensation 

total disability benefits just because you were declared 

disabled by the Social Security Administration.   

What Does a Total Disability Award Entitle Me 

to Receive? 

A Petitioner who is declared totally, permanently disabled 

will receive 70% of his average weekly wages, up to the 

state maximum rate (the same rate paid for temporary 

disability) from the date he was declared totally disabled 

to the date of his death.  Total disability benefits do not 

end at retirement age.  However, after 450 weeks of 

permanent total disability benefits have been paid, you 

will be required to attend a medical evaluation to confirm 

that you are still totally disabled.   

How Do My Social Security Benefits Effect 

My Workers’ Compensation Total Disability 

Settlement?   

You cannot receive more than 80% of your average 

cumulative earnings (“ACE”) between a combination of 

workers’ compensation and social security benefits.  Before 

being declared totally disabled, the social security 

administration will take an offset for any benefits over the 

80% ACE.  After the date you are declared totally disabled 

the offset will reverse, meaning that the workers’ 
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compensation carrier will receive the offset for any benefits 

in excess of the 80% ACE.  

What Is the Second Injury Fund and Why Should 

I Apply for These Benefits? 

The Second Injury Fund [“SIF”] was created in New 

Jersey to encourage employers to hire workers with 

disabilities.  Due to the lifetime benefits which would be 

owed to a totally disabled employee, many employers 

became fearful of hiring individuals with pre-existing 

injuries.  The SIF was thus established to allay the fears of 

employers by promising to pay a portion of total disability 

benefits for employees who became disabled due to a 

combination of the last accident and pre-existing injuries.   

Your attorney may recommend applying for SIF benefits if 

one or more of the medical experts believe that you are 

totally, permanently disabled due to a combination of 

medical conditions. Procedurally, the first step to 

obtaining these benefits is to file a Second Injury Fund 

Verified Petition.  See, Verified Petition at Appendix K.  

The workers’ compensation carrier will be more amenable 

to a total disability award if the SIF is paying a portion of 

the lifetime benefits.   
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Under What Circumstances Is My Spouse Eligible 

To Receive Continued Benefits After My Death?   

Total disability benefits end with the death of the 

Petitioner.  However, if the Petitioner’s death is directly 

related to the work-related injury, then the Petitioner’s 

dependents are entitled to receive “dependency” benefits 

of up to 70% of his average wages.  The spouse and minor 

children are automatically considered dependents of the 

injured worker.  Of course, the insurance carrier may 

contend that the death is related to causes other than the 

work injury, and deny further benefits to the Petitioner’s 

family.  If so, a Dependency Claim Petition must be filed 

in order to force the carrier to pay continued benefits. 
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CHAPTER 14 
 

FREQUENTLY ASKED QUESTIONS 

REGARDING WORKERS’ COMPENSATION 
 

What is the Deadline for Filing a Workers’ 

Compensation Claim? 

A formal Claim Petition must be filed within two years of 

the date you last received medical 

treatment authorized by the 

workers’ compensation carrier.  If 

no benefits were provided through 

workers’ compensation, the two 

year deadline starts from the date of the accident.  Please 

see Chapter 5, Step 9, for further details. 

Am I Required To Use All My Sick And Vacation 

Time Before I Am Entitled To Receive Workers’ 

Compensation Benefits? 

No. Workers’ compensation temporary disability 

benefits begin after you have been out of work for 7 

consecutive days. Once that 7-day waiting period is 

over, temporary benefits are payable from the first day, 

but you cannot receive both workers’ compensation and 

sick leave benefits.  If your employer paid you sick leave 
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benefits or vacation time before workers’ compensation 

kicks in, the carrier will normally reimburse the 

employer for the amount you should have been paid 

temporary disability benefits for the period you were 

paid sick/vacation time.  Thereafter, those sick/vacation 

days should be restored to you. 

Do Workers’ Compensation Claims Cover Pain 

And Suffering? 

No, they do not. The New Jersey Workers’ Compensation 

Act was passed as a compromise in which workers gave up 

their right to sue for pain and suffering in exchange for 

the access to quick medical care and disability benefits 

without the need to prove negligence.  You may only 

collect damages for pain and suffering if your injuries 

were caused by the negligence or wrongdoing of a third 

party (an individual or company other than your employer 

or co-workers).  The Division of Workers’ Compensation 

does not have jurisdiction to hear such third party claims.   

Is My Employer Required to Pay For My Health 

Insurance Benefits While I Am Out Of Work?   

No, many companies require injured workers to pay their 

share of the health insurance premium, even when they are 

out on workers’ compensation.  Some larger employers will 
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assume responsibility for paying the employees’ share of 

the premium, but they are not required to do so.  Check 

with the human resources department if you are unsure of 

your employer’s policy.  Unfortunately, the Division of 

Workers’ Compensation does not have any jurisdiction 

over the issue of health insurance. 

Can My Employer Fire Me While I Am Receiving 

Workers’ Compensation Benefits? 

Yes; an employer may fire you while you are receiving 

workers’ compensation benefits, as long as you are not 

terminated in retaliation for filing a workers’ compensation 

claim.  Your workers’ compensation claim will not protect 

you from being fired for other reasons, such as violating 

company policy.  In addition, if the entire company is 

down-sizing, or you work for a small company which needs 

to fill your position in order to stay in business, the 

employer may legally terminate you.  See, Chapter 15 for 

further information regarding employment law claims. 

I Am Afraid That My Employer Will Fire Me If I 

File a Workers’ Compensation Claim.  Wouldn’t 

The Safer Course Of Action Be To Just Use My 

Health Insurance To Pay For Medical Treatment?   

No; you are not protecting your job by failing to assert 

your rights under the Workers’ Compensation Act.  On the 
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contrary, you are putting your job in greater jeopardy if 

you fail to report a work injury through workers’ 

compensation.  It is illegal for an employer to retaliate 

against you for filing a workers’ compensation claim. 

Moreover, health insurance generally denies coverage for 

any medical treatment which is clearly related to a work 

injury.  You will be committing insurance fraud if you lie 

about the cause of your injuries to your doctor.   

If your injury is serious, your failure to report the work 

injury could have long-term implications, including the 

loss of income once your sick time runs out, and loss of 

health insurance if your employer eventually terminates 

you due to your inability to perform your job.   

Although retaliation certainly does occur in the workplace, 

do not make the mistake of believing that you will be 

protecting your job by declining to file a workers’ 

compensation claim.  If an employee fails to report a work 

injury due to fear of retaliation, but is later terminated, 

that employee may be left without recourse to any 

benefits.  For example, this same employee may advise his 

doctor that an injury occurred at home to obtain health 

insurance coverage and stay in the good graces of his 

employer.  If he is unable to work full duty for a significant 

period of time the employer may grow tired of 
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accommodating him, and once enough time has passed, 

feel safe enough to terminate the employee.  With the 

termination, the employee’s health benefits end.  Since the 

work accident was never documented though, the 

employee will find it difficult to successfully pursue a 

workers’ compensation claim.  

By contrast, if the work injury is documented and medical 

care provided by the workers’ compensation carrier, a 

reasonable employer will think twice before terminating 

that employee. Especially if you 

believe that your employer is 

looking for an excuse to fire you, 

the safest course of action is to file a 

workers’ compensation claim right away.  Many 

employers are apprehensive about terminating an 

employee who has filed a workers’ compensation claim, 

since they are fearful of being accused of retaliation.   

What If My Employer Does Not Have Workers’ 

Compensation Insurance? 

An employer which fails to secure workers’ compensation 

insurance coverage in New Jersey is potentially liable for 

criminal and civil penalties. The employer may be charged 

with a crime in the 4th degree and fined up to $5,000 for the 

first 10 days, and up to $5,000 for each additional 10-day 

period. These penalties can't be discharged in bankruptcy. 
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Corporate officers may also be held individually liable.  

Accordingly, it is crucial for New Jersey businesses to 

acquire workers’ compensation insurance for their 

protection as well as for the protection of their employees. 

If your employer fails to carry workers’ compensation 

insurance you may apply for benefits through the New 

Jersey Uninsured Employers’ Fund (“UEF”). The UEF 

provides both medical and temporary disability benefits.  

However, the procedural hurdles necessary to obtain 

those benefits are substantial.  In addition, the UEF does 

not pay permanent disability benefits.  To avoid the long 

process of obtaining benefits from the UEF, depending 

upon your injuries, it may be preferable to accept a “lump 

sum” settlement directly from an uninsured employer.   

How Long Does It Take To Settle a Workers’ 

Compensation Claim? 

As a rule of thumb, most cases take 9 to 12 months to settle 

from the date you are released from medical treatment.  

Your attorney cannot begin to negotiate a settlement of 

your claim until you have been discharged from active 

medical care and attended all expert examinations.  So if 

you receive five years of active medical treatment, you 

should not be surprised if it takes six years for a settlement 

to be reached in your case, or to begin the Trial process.    
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CHAPTER 15 
 

ISSUES OUTSIDE OF THE WORKERS’ 

COMPENSATION SYSTEM WHICH  

AFFECT INJURED WORKERS 

There are several areas of the law which may touch the 

lives of injured workers, but are not covered by the New 

Jersey Workers’ Compensation Act.  The Division of 

Workers’ Compensation does not 

have any jurisdiction to decide 

issues which arise under these areas 

of the law, although decisions you 

make surrounding these issues may affect your workers’ 

compensation benefits.    

Am I Eligible To Receive Social Security 

Retirement Benefits? 

Depending on your age, you may already be eligible to 

receive your full social security retirement benefit.  The 

full retirement age is has been gradually raised – it is 

currently either 66 or 67, depending upon the year you 

were born.  You may start receiving social security 

retirement benefits as early as age 62, although you will 

receive a reduced amount.   
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What Do I Need To Know About Social Security 

Disability If I Am Hurt At Work? 

As a rule of thumb, if it appears that you will be out of 

work for at least a year due to your injuries, you should 

apply for Social Security Disability Insurance Benefits 

(“SSD”).  You must have earned enough work credits, and 

paid social security taxes, over the past 10 years to qualify.   

You cannot collect more than 80% of your pre-accident 

income, so applying for SSD while you are receiving 

workers’ compensation benefits will not result in a 

windfall.  However, if you are seriously injured, it is 

important to get the SSD benefits in place, so that you are 

receiving some income if the workers’ compensation 

benefits are abruptly stopped.  Remember, temporary 

disability benefits are supposed to be temporary in nature, 

so they will end once your treatment ends, even if you are 

not medically able to return to the same line of work.  If 

you are awarded SSD and then recover from your injuries 

in the future, you may try to return to work for a trial 

period without the risk of losing SSD in the event that 

your injuries prevent you from continuing to work on a 

long-term basis.   
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Can I Apply for a Private Pension If I Am 

Receiving Workers’ Compensation Benefits? 

Yes, you may take advantage of any pension offered by your 

employer, but keep in mind that your pension benefits may 

cause unintended consequences to your workers’ 

compensation benefits.  It is generally not a good idea to 

apply for a pension if you are still receiving temporary 

disability benefits from the workers’ compensation carrier.  

If you do so, the insurance carrier will argue that you 

intentionally removed yourself from the workforce and are 

therefore ineligible to receive lost wage benefits.  Practically 

speaking though, if you have made the personal decision to 

retire early, you may not financially have any choice but to 

start the bureaucratic process of applying for your pension 

to avoid being left without an income when the workers’ 

compensation physician releases you to return to work or 

discharges you from treatment.   

Should a Public Employee Apply For an Ordinary 

or Accidental Disability Pension Following a 

Work Accident? 

New Jersey State employees usually have more generous 

pension benefits than their counterparts in private 

industry.  Employees who have worked for the State for at 

least 10 years and are unable to return to the same line of 
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work as a result of a disabling condition may apply for 

either an accidental or ordinary disability pension.  You 

may apply for a pension yourself, or with the assistance of 

an attorney.  The application for disability retirement 

benefits must be submitted online.  See, Fact Sheet #15, 

attached at Appendix L.   

If you were employed by the State, you should apply for an 

accidental disability pension if you were injured as a 

“direct result of a traumatic event” which permanently 

prevents you from doing the same job, even if you may be 

able to work in a different field in the future.  Keep in 

mind though, that the definition of a traumatic event for 

purposes of a disability pension is much narrower than 

the definition of an accident under the Worker’s 

Compensation Act.  For example, a traumatic event must 

be caused by an external force (i.e.: being struck by a 

truck), as opposed to the more broad classification of an 

accident, which includes injuries caused by movements of 

an employee (i.e.: a muscle strain caused by lifting).   

Accidental disability pensions pay two-thirds of an 

employee’s salary, and your application must be submitted 

within five years of the date of last employment.  If you are 

granted accidental disability benefits, there will be a “dollar 
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for dollar” offset for any workers’ compensation award you 

receive, which discourages many attorneys from pursuing 

workers’ compensation claims on behalf of recipients of 

accidental disability pensions.  However, given the 

uncertainty in the overburdened New Jersey pension system, 

it is advisable for State employees to also file a workers’ 

compensation claim while the pension application is pending. 

If a State worker is unable to return to work due a non-

occupational condition or a combination of work and non-

work injuries, he may still be eligible for the less generous 

“ordinary” disability pension, which pays approximately 

40% of average wages.  There is also a “dollar for dollar” 

offset on the workers’ compensation award for any 

pension benefits paid by the State which are attributable 

to the work injury.  Accordingly, although recipients of an 

ordinary disability pension may still be entitled to receive 

a workers’ compensation award, that award may be 

reduced substantially by the pension credit.  If you were 

granted a pension due to multiple health conditions, and 

not just the work injury, your attorney may argue that the 

State is only entitled to a partial offset for the pension 

benefits on your workers’ compensation award. It is 

therefore critical for you to provide a copy of your pension 

application to your workers’ compensation attorney.   
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May I Apply For Unemployment Benefits If My 

Job Is No Longer Available By The Time I Am 

Medically Released to Return to Work? 

Absolutely, but be careful not to apply for unemployment if 

you are still entitled to receive workers’ compensation.  For 

instance, if you are still receiving medical treatment though 

workers’ compensation and you are released to return to 

work light duty, your temporary disability benefits should 

continue if your employer terminates you because no light 

duty work is available.  However, if you are released from 

medical treatment with permanent light duty restrictions, 

and your prior job is not available, then you should apply for 

unemployment benefits.  For a more in depth discussion 

regarding the interplay between unemployment and workers’ 

compensation please see Chapter 8.   

Under What Circumstances May An Employee Sue 

a Third-Party For Injuries Incurred On The Job? 

You cannot sue your employer or co-workers for causing 

the accident in which you were 

injured.  However, if the accident 

was caused by the negligence of a 

third party -- someone other than 

your employer or a coworker --then 

you may file a lawsuit against that third party outside of 

the workers’ compensation system.  An employee may 
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pursue both a workers’ compensation claim and a third 

party claim at the same time.  Keep in mind though, that 

you may not recover duplicate benefits for the same 

injury. If you obtain compensation for your injuries and 

lost wages from a third party, you must then pay back all 

of the benefits you received through workers’ 

compensation, less the workers’ compensation carrier’s 

share of the attorney’s fee and a maximum of $750 

towards the costs of the lawsuit.  Even though you cannot 

have a “double recovery,” it is still important to investigate 

the possibility of a third party claim, since damages for 

such a claim may be more generous than those offered 

through the Workers’ Compensation Act.  You may collect 

damages for “pain and suffering,” if you file a third party 

claim in the Superior Court of New Jersey, which are not 

recoverable in a workers’ compensation claim.  Moreover, 

a jury would not be limited by a schedule of disabilities in 

rendering a third party award to you.   

What Recourse Do I Have If My Employer 

Retaliates Against Me Because I Filed a Workers’ 

Compensation Claim? 

The Workers’ Compensation Act prohibits retaliation 

against an employee for filing a claim or seeking workers’ 

compensation benefits.  However, these claims may be 

difficult to prove unless there is direct evidence that you 

were terminated or demoted due to the filing of a worker’s 
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compensation claim.  There are subtle ways that the 

employer may show their displeasure over you filing a 

claim, short of termination.  If your supervisor is being 

openly hostile to you after a work injury, ask your attorney 

to forward your employer a friendly “reminder” letter, 

pointing that it is illegal to retaliate against you for 

seeking workers’ compensation benefits, and indicating 

that you are eager to return to work and/or full duty as 

soon as you are physically able to do so.  If your employer 

cannot be dissuaded from terminating you as a direct 

result of seeking workers’ compensation benefits, 

retaliation claims may be filed either in the Department of 

Labor or the Superior Court of New Jersey.   

Can I Force My Employer To Create a Position 

For Me Once I Have Been Released to Permanent 

Light Duty? 

The Workers’ Compensation Court does not have 

jurisdiction to decide issues regarding continued 

employment.  However, your employment may be protected 

under federal law, including the Americans With Disabilities 

Act (the “ADA”) and the Family and Medical Leave Act 

(“FMLA”).  New Jersey State law may also be implicated 

under the Law Against Discrimination (“LAD”).   
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The ADA applies to employers with 15 or more employees 

and prevents your employer from discriminating against you 

based upon a disability, or a perceived disability.   The ADA 

and LAD do not require your employer to create a separate 

light duty job for you in order to continue your employment.  

However, your employer must provide you with a 

“reasonable accommodation” if one is needed to allow you to 

perform your job.  For example, if you are able to accomplish 

most of your job duties, but cannot lift the occasional 

package which weighs over 50 pounds, your employer may 

be obligated to offer you assistance to accommodate your 

disability.  On the other hand, if your injuries prevent you 

from performing the “essential functions” of your job, then 

your employer may terminate you.  In short, if you just need 

a bit of help to keep your job, and offering that assistance 

does not negatively impact the business, your employer may 

be forced to keep your job open.   

Please note that your workers’ compensation attorney’s 

representation will be limited to issues arising under the 

Workers’ Compensation Act, unless you sign a separate 

retainer agreement to cover another issue.  You should 

request a referral to an attorney who specializes in 

employment law issues if you believe that you were 

discriminated against due to your disability.   
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CHAPTER 16 
 

LEGAL REPRESENTATION IN THE 

DIVISION OF WORKERS’ COMPENSATION 

If you have read this manual, it should be abundantly 

clear that there will be legal 

ramifications to decisions made 

in the aftermath of a work injury, 

which will impact your medical 

and financial well-being in the 

future.  The insurance carriers have an army of lawyers, 

doctors, and nurses at their disposal, whose goal is to 

minimize the amount of benefits paid on your claim.  

Shouldn’t you at least have one person with knowledge of 

the workers’ compensation system on your side?     

Why Do I Need A Lawyer If The Insurance Carrier 

Is Paying My Medical Bills And Sending Me A 

Check Every Week? 

Many workers’ compensation claims begin rather 

uneventfully, with the employer correctly reporting the 

claim and the insurance carrier assigning a doctor to provide 

medical treatment.  Unfortunately, if you blindly follow the 

directives of the insurance carrier without first hearing legal 



© 2018 Pezzano Mickey & Bornstein, LLP Page 168 

advice you are more likely to be discharged prematurely 

from medical treatment.  It is also quite common for 

insurance carriers to pay temporary disability benefits at the 

incorrect rate, which may be rectified by a competent 

attorney.  Once you are discharged from medical treatment 

and returned to work it is highly doubtful that you will be 

fully compensated for your permanent injuries unless you 

are represented by an experienced workers’ compensation 

attorney. See, Chapter 9 on Permanent Disability.   

What Is The Cost Of Hiring An Attorney In a 

Workers’ Compensation Claim? 

No attorney should ever charge you a retainer for 

representing you in a workers’ compensation claim.  If 

your claim has been denied, your attorney may ask you to 

obtain a copy of your medical records, including records 

regarding prior injuries.  New Jersey law provides that 

physicians must provide copies of their medical records, 

at a charge of no more than $1.00 per page, up to a 

maximum of $100 per record.  If your claim is viable, 

many attorneys will agree to pay these costs for you, to be 

reimbursed at the time of settlement.    

The Workers’ Compensation Act provides for a maximum 

attorneys’ fee of 20% of the award.  Please note that an 

attorney will not receive 20% of your temporary disability 
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benefits.  Rather, at the close of your case, when a 

settlement or judgment is entered on your behalf, the 

Court may award your attorney up to 20% of the 

permanent disability benefits or lump sum you are 

awarded.  If you have the right to reopen your claim, the 

Court will generally order the insurance carrier to pay 

60% of the attorney’s total fee, with the remainder to be 

paid out of the proceeds of your settlement funds.  On the 

other hand, if you receive a “lump sum” settlement, all of 

the 20% attorney’s fee will be deducted from your award.  

See, Chapter 10 regarding settlements. 

What Documents Should I Bring To a Meeting 

With a Workers’ Compensation Lawyer? 

If possible, the following documents should be obtained 

and brought to your first appointment with a workers’ 

compensation attorney in order to successfully pursue 

a claim: 

(1) Accident Report, if any. 

(2) Paystub showing an “average” weekly wage prior to 

the accident. 

(3) If your wages vary every week, bring your payroll 

records for the six month period prior to the 

accident.  If your wage varies depending upon the 
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season, then you should also bring a W2 form, 

showing your annual wage.   

(4) If you had more than one job at the time of the 

accident, bring a copy of your paystubs from the 

second job.   

(5) Medical records in your possession following the 

accident, as well as a list of the names/addresses of 

all of your physicians. 

(6) Medical records of any prior injury to the same part of 

your body.  If you don’t have the records, bring a list 

of the names/addresses of all of your prior physicians. 

(7) If the accident has not been admitted by your 

employer, try to obtain witness statements from your 

co-workers, or at least collect their names and 

contact information for your attorney.   

(8)  For occupational claims, a job description from your 

employer, with a list of all job duties.  If you do not 

have a formal job description, then make a list of 

your daily work activities.  

(9)  A copy of any prior workers’ compensation awards.  

If you did not retain a copy of the Court Order, then 

provide the name of your prior attorney. 

(10) Any correspondence you received from the workers’ 

compensation carrier containing your claim number 

and the name of the adjuster assigned to your case. 
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Although your attorney may obtain many of these 

documents through the discovery process or from your 

physicians, it is helpful to obtain this information in 

advance, to expedite the claims process. 

Why Would It Be a Mistake To Hire The General 

Practice Attorney Who Handles Everything From 

Traffic Tickets to Divorces To Take My Workers’ 

Compensation Case? 

There are attorneys out there who dabble in workers’ 

compensation law.  These “jacks of all trades” are easily 

flummoxed by issues which are addressed on a daily basis 

by attorneys who regularly handle these claims.  The New 

Jersey Division of Workers’ Compensation is very much a 

close circle of attorneys who often work together.  If you 

hire an attorney who does not regularly appear in workers’ 

compensation court, your case is more likely to get 

sidetracked, as the attorney may be unfamiliar with the 

normal practices of the Judge assigned to your case, the 

style of his legal adversary, and which medical doctors 

may be trusted to render a fair opinion.  Such attorneys 

are spotted immediately by Judges and experienced 

practitioners, and their clients unfortunately end up 

suffering the consequences of their lack of knowledge and 

poor technique.   
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May I Change Attorneys, And If So, What Are The 

Implications To My Case?   

Yes, you may change your attorney at any time.  However, 

the further into the process you are, the more difficult it 

will be to switch attorneys.  The attorneys’ fee remains at 

20%, even if multiple attorneys work on your case.  At the 

close of your case, the Court would split the fee among the 

attorneys, based upon the work performed by each one.  

Obviously, your case will become less attractive for a new 

attorney to take your case since he must share his fee with 

another lawyer. In addition, many attorneys shy away 

from taking over cases started by other lawyers.  For this 

reason and others, it is important to retain the right 

attorney as soon as possible.     

If you are unhappy with your current legal representation 

you may certainly consult with a new attorney.  Most 

lawyers will insist upon speaking with your current 

attorney to determine the status of your claim and whether 

or not you are a difficult client.  A competent attorney will 

run for the hills if you have unreasonable expectations, are 

overly demanding, or fail to answer questions directly.   

Just remember that an attorney is also interviewing you, to 

determine whether your case is worth his time and effort.  
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So if you are contacting a new attorney to evaluate your 

case, be prepared to recite a brief summary of the medical 

treatment you have received, the benefits you have been 

provided or denied by the workers’ compensation carrier, 

and an explanation of why you are unhappy with your 

current attorney.  You should pick up a copy of your entire 

file from your current attorney, if possible, to make it as 

easy as possible for a new attorney to take over your case.  

The difficulty you may experience in changing legal 

representation highlights the importance of retaining the 

right attorney from the start of your claim.   
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CHAPTER 17 
 

REPRESENTATION BY  
PEZZANO MICKEY & BORNSTEIN 

We do not like to brag, but we are good at what we do.  As a 

firm, we take pride in helping members of our community 

to get their lives back together following an accident or 

injury.  We are not “ambulance chasers” though – and we 

will decline any case which we do not believe has merit.   

How Long Have The Attorneys At The Firm Been 

Practicing Law, And What Are Their Backgrounds? 

Lisa Pezzano Mickey has been handling workers’ 

compensation cases since 1991, shortly after she 

graduated from George Washington Law School.  She 

began her career working for a non-profit 

organization, where she defended workers’ 

compensation claims. Thereafter, she spent 

nine years as an associate with an 

insurance defense firm, representing 

employers and insurance carriers in the Division of 

Workers’ Compensation.  In that capacity, she was able to 

learn the tricks of the insurance industry, and gained 

insights into how they evaluate claims.  In 2001, she 
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opened her own firm focusing on workers’ compensation 

claims on behalf of injured workers.  Ms. Mickey has given 

lectures to other attorneys regarding workers’ 

compensation issues.  She is a vice president and on the 

executive board of the N.J. Council of Safety & Health, a 

group of attorneys and doctors who fight to reform the 

New Jersey workers’ compensation system.   

As the mother of two children with roots in Central New 

Jersey, she is passionate about protecting the rights of her 

clients. She resides in Hunterdon County, New Jersey 

with her husband and two children.     

Wendy S. Bornstein was born and raised in New Jersey.  

She is a 1983 graduate of Seton Hall 

Law School.  Before starting her own 

law practice in 1990, she spent seven 

years representing nearly every 

insurance carrier in the State of New 

Jersey, defending personal injury claims.  That experience 

has given her the unique ability to understand how 

insurance adjusters think, and what they need to settle a 

claim for the maximum amount.   She is certified by the 

New Jersey Supreme Court as a Civil Trial Attorney, and is 

a former arbitrator for civil cases in the Superior Court of 
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New Jersey.  She has served as a lecturer for continuing 

legal education in the field of personal injury law, and is 

the author of “The Five Deadly Sins That Can Wreck Your 

New Jersey Injury Claim.”  Wendy lives in Hillsborough 

with her twin daughters and their golden doodle. 

When a client has both a workers’ compensation claim 

and a third party negligence claim, Ms. Bornstein and Ms. 

Mickey work together to obtain the optimal results for 

their clients. 

What Sets Pezzano Mickey & Bornstein Apart In 

Handling Workers’ Compensation Cases? 

PERSONAL ATTENTION 

At larger law firms, your file may be passed around 

from one attorney to another, which could leave you 

feeling more like a file number than a client. We will 

handle your case personally from start to finish, 

ensuring that there are no loose ends.  We do not 

handle every type of law under the sun. We don’t want 

to; we don’t need to.  Each year we accept a limited 

number of cases involving accidents and injuries.  

Being picky about the cases we take, and having 

competent staff to delegate clerical tasks to, enables us 

to spend more time on your legal issues.  
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STRAIGHT TALK 

We promise to give you our honest assessment of the 

likelihood of success in your case, as well as the limits 

of what a workers’ compensation claim can accomplish. 

We will walk you through every step of the claims 

process before we begin, and answer all of your 

questions along the way.  

It does not serve people well for them to incorrectly 

operate under the illusion that their cases will make 

them “millionaires” because they heard that an old lady 

was awarded a lot of money for spilling a cup of hot 

coffee (in actuality, the woman went through multiple 

surgeries for severe burns caused by scalding coffee 

which the restaurant chain knew was 30 degrees too 

hot).  Such awards are impossible in the NJ Division of 

Compensation.  We will “tell it like it is,” rather than 

telling you what you would like to hear, so that you will 

be able to make plans accordingly.   

RESPECTFUL / RETURN CALLS 

We hear that there are lawyers out there who fail to 

show common courtesy to their clients by neglecting to 

return phone calls.  At Pezzano Mickey & Bornstein, 

your calls will always be returned within 24 hours, and 
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we will provide you with a complete status of your case 

at any time.  Almost as important, you will not get 

“attitude” from our attorneys or staff when we have a 

conversation.  We know that you have not been through 

this before and understand that you may be nervous.  

We will not make you feel uncomfortable for asking 

questions and certainly will not talk down to you.   

TEAM APPROACH 

We believe in empowering people to help themselves, 

so we will arm you with the knowledge you need to 

avoid making expensive mistakes.  We will aggressively 

represent you in and out of Court and give you advice 

as to whether you should settle your case or go to trial. 

Together, as a team, we will decide on the best tactics 

for your case. 

MODERN TECHNOLOGY 

Although we are a small law firm, we utilize modern 

technology to organize the smallest details of your case.  

Your medical records will be scanned and electronically 

stored on our secure server, where they may be accessed 

at the click of a button.  Since we handle so many cases in 

the Division of Workers’ Compensation, we have an 

account with the Division to file Claim Petitions 

electronically, possibly the same day as your consultation.   
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FRIENDLY STAFF 

We are proud of our friendly and helpful staff, who 

have been trained to show you every courtesy.  Unlike 

many firms, whose receptionists may be curt and cold, 

you will be greeted by a pleasant member of our team, 

who genuinely care about our clients. If your attorney 

is in Court and is not immediately available, our 

knowledgeable paralegals are a valuable source of 

information in their own right.  Forgot something that 

the attorney advised you?  Lost the phone number of 

the insurance carrier?  Don’t recall the date of your 

next appointment?   Our approachable staff will help 

you handle these details with a smile and no attitude.     

WE WILL TELL YOU IF YOU ARE BETTER OFF 
WITH ANOTHER ATTORNEY OR NO ATTORNEY 
AT ALL! 

If you call us and we cannot help you ourselves, we will do 

our best to point you in the right direction, to a 

professional who may help achieve your goals.  We are not 

too proud to let you know if you are better off consulting 

with a different attorney, and will even help you to find 

the right attorney for you.  Sometimes, the best advice you 

can get when you are thinking about taking legal action is 

that you do not have a claim that can be won, or it is 
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simply not worth the time and cost of pursuing a 

particular claim.  If that is true, we will tell you. But if we 

accept your case, you can be assured that you will receive 

zealous representation. 

IN COURT EVERY DAY 

There is an art to representing workers’ compensation 

clients that comes from years of experience.  We are in 

Court every single day.  We know the judges, the 

insurance carriers, and the doctors involved in the small 

world of New Jersey workers’ compensation.  We treat 

every client as an individual, with different needs, and 

have no patience for insurance carriers who seek to 

denigrate them. We will use every available legal 

argument to persuade insurance carriers to do the right 

thing.  If the carrier cannot be persuaded, we will not 

hesitate to seek court intervention because we understand 

that the cruelest form of denial is delay. 

WE BUILD RELATIONSHIPS 

Every person has their strengths and weaknesses, 

including judges, lawyers, and doctors.  We use our 

network of contacts to research the background of the 

individuals who play a prominent role in our client’s 

claims, to determine the best strategy for their cases.  We 
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have many repeat clients, who trust us to represent them 

again years after their initial cases have closed, because 

we do not just build cases – we build relationships.  

  



© 2018 Pezzano Mickey & Bornstein, LLP Page 182 

Appendix 

A. Claim Petition 

B. Motion for Medical and Temporary Disability 

Benefits. 

C. Application for State Temporary Disability 

Insurance Benefits 

D. Certification of Contested Workers’ 

Compensation Claim form 

E. List of DVRS field offices 

F. Rate Charts for 2012 – 2018)  

G. Order Approving Settlement (“OAS”) 

H. Application for Review or Modification of Award 

I. Order Approving Settlement with Dismissal 

(“Section 20”) 

J. Second Injury Fund Verified Petition 

K. Fact Sheet #15, Disability Retirement Benefits, 

a publication of the N.J. Division of Pension 

and Benefits.  
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A. Claim Petition 
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B. Motion for Medical and  

Temporary Disability Benefits 
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C. Application for State Temporary  

Disability Insurance Benefits 
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D. Certification of Contested Workers’ 

Compensation Claim form 
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E. List of DVRS Field Offices 

Atlantic County   Middlesex County 

2 South Main Street   506 Jersey Avenue 

1st Floor Suite 2    P.O. Box 2672 

Pleasantville, New Jersey 08232-2728 New Brunswick, New Jersey 

08901-2672 

Phone: 609-813-3933   Phone: 732-937-6300 

Fax: 609-813-3959   Fax: 732-934-6358 

VP: 609-224-1218   VP: 732-393-8056 

 

Bergen County   Monmouth County  

60 State Street    60 Taylor Avenue North 

2nd Floor    Neptune, New Jersey 07753-

4844 

Hackensack, New Jersey 07601-5471 Phone: 732-775-1799 

Phone: 201-996-8970   Fax: 732-775-1666 

Fax: 201-996-8880   VP: 732-606-4961 

VP: 973-968-6556 

 

Burlington County   Morris County 

795 Wood lane Road   13 Emery Avenue 

Suite 201    2nd Floor 

Westhampton, New Jersey 08060 Randolph, New Jersey 

07869-3886 

Phone: 609-518-3948   Phone: 862-397-5600 

Option 3 

Fax: 609-518 3956   Fax: 973-895-6420 

VP: 973-518-3956   VP: 973-607-2034 
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Camden County   Ocean County 

2600 Mt. Ephraim Avenue  1027 Hooper Avenue 

Suite 103    Building 6 3rd Floor Suite 1 

Camden, New Jersey 08104-3290 Toms River, New Jersey 

08753-2225 

Phone: 856-614-2500   Phone: 732-505-2317 

Fax: 856 614-2538   Fax: 732-505-2317 

VP: 856 831-7599   VP: 732-606-4961 

 

Cape May County   Passaic County 

3810 New Jersey Avenue  200 Memorial Drive 

Wildwood, New Jersey 08260  1st Floor 

Phone: 609-523-0330   Paterson, New Jersey 07505 

Fax: 609-523-0212   Phone: 973-742 -9226 

VP: 609-224-1218   Fax: 973-279-5895 

     VP: 973-968-6556 

 

Cumberland County   Salem County 

40 East Broad Street   40 East Broad Street 

Suite 204    Suite 204 

Bridgeton, New Jersey 08302-2881 Bridgeton, New Jersey 

08302-2881 

Phone: 856-453-3888   Phone: 856-453-3888 

Fax: 856-453-3909   Fax: 856-453-3909 

VP: 856-497-0075   VP: 856-497-0075  

 

Essex County    Somerset County 

75 Veterans Memorial Drive East  990 Broad Street 

Suite 101    2nd Floor 

Somerville, New Jersey 08876-2952 Newark, New Jersey 07102 

Phone: 908-704-3030   Phone: 973-648-3494 
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Fax: 908-704-3476   Fax: 973-648-3902 

VP: 732-393-8056   VP: 862-772-7166 

 

Gloucester County   Sussex County  

215 Crown Point Road   223 West Stiger Street 

Suite 200    Suite A 

Therefore, New Jersey 08086-2153 Hackettstown, New Jersey 

07840-1217 

Phone: 856-384-3730   Phone: 908-852-4110 

VP: 856-497-0075   Fax: 908-813-9745 

     VP: 908-645-0616 

 

Hudson County   Union County   

438 Summit Avenue   921 Elizabeth Avenue 

6th Floor    Elizabeth, New Jersey 

07201-2306 

Jersey City, New Jersey 07306-3187 Phone: 908-965-3940 

Phone: 201-217-7180   Fax: 908-965-2976 

Fax: 201-217-7287   VP: 908-242-3563 

VP: 201-942-0085 

 

Hunterdon County   Warren County 

75 Veterans Memorial Drive East  223 West Stiger Street 

Suite 101    Suite A  

Somerville, New Jersey 08876-2952 Hackettstown, New Jersey 

07840-1217 

Phone: 908-704-3030   Phone: 908-852-4110 

Fax: 908-704-3476   Fax:     908-813-9745 

VP: 732-393-8056   VP:  908-645-0616 

 

Mercer County   Administrative (Central 

Office) 

Labor Station Plaza   P.O. Box 398 

28 Yard Avenue    Trenton, New Jersey 08625-

0398 
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P.O. Box 959    Phone: 609-292-9339 

Trenton, New Jersey 08625-0959 Fax: 609-292-8347 

  

Phone: 609-292-2940   VP: 609-498-6221 

Fax: 609-984-3553 

VP: 609-498-7011 
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F. Rate Charts for 2012 – 2018 
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G. Order Approving Settlement (“OAS”)  
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H. Application for Review or  

Modification of Award 

 

  



© 2018 Pezzano Mickey & Bornstein, LLP Page 217 

 

 

  



© 2018 Pezzano Mickey & Bornstein, LLP Page 218 

I. Order Approving Settlement  

with Dismissal (“Section 20”)  
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J. Second Injury Fund Verified Petition 
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K. Fact Sheet #15, Disability Retirement Benefits, 

a publication of the N.J. Division of Pension  

and Benefits 
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